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Court File No.:

FEDERAL COURT OF APPEAL
BETWEEN:
DR. GABOR LUKACS
Applicant
—and -
CANADIAN TRANSPORTATION AGENCY
Respondent

NOTICE OF APPLICATION

TO THE RESPONDENT:

A PROCEEDING HAS BEEN COMMENCED by the Applicant. The relief
claimed by the Applicant appears on the following page.

THIS APPLICATION will be heard by the Court at a time and place to be fixed
by the Judicial Administrator. Unless the Court orders otherwise, the place of
hearing will be as requested by the Applicant. The Applicant requests that this
application be heard at the Federal Court of Appeal in Halifax, Nova Scotia.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step
in the application or to be served with any documents in the application, you
or a solicitor acting for you must prepare a notice of appearance in Form 305
prescribed by the Federal Courts Rules and serve it on the Applicant’s solicitor,
or where the applicant is self-represented, on the Applicant, WITHIN 10 DAYS
after being served with this notice of application.

Copies of the Federal Courts Rules, information concerning the local offices of
the Court and other necessary information may be obtained on request to the
Administrator of this Court at Ottawa (telephone 613-992-4238) or at any local
office.
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IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MAY BE GIVEN
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

Date: April 22, 2014 Issued by:

Address of

local office: Federal Court of Appeal
1801 Hollis Street
Halifax, Nova Scotia

TO: CANADIAN TRANSPORTATION AGENCY
15 Eddy Street
Gatineau, Quebec J8X 4B3

Ms. Cathy Murphy, Secretary
Tel: 819-997-0099
Fax: 819-953-5253
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APPLICATION

This is an application for judicial review in respect of:

(@)

the practices of the Canadian Transportation Agency (“Agency”) related
to the rights of the public, pursuant to the open-court principle, to view
information provided in the course of adjudicative proceedings; and

the refusal of the Agency to allow the Applicant to view unredacted doc-
uments in File No. M4120-3/13-05726 of the Agency, even though no
confidentiality order has been sought or made in that file.

The Applicant makes application for:

a declaration that adjudicative proceedings before the Canadian Trans-
portation Agency are subject to the constitutionally protected open-court
principle;

a declaration that all information, including but not limited to documents
and submissions, provided to the Canadian Transportation Agency in the
course of adjudicative proceedings are part of the public record in their
entirety, unless confidentiality was sought and granted in accordance
with the Agency’s General Rules;

a declaration that members of the public are entitled to view all informa-
tion, including but not limited to documents and submissions, provided
to the Canadian Transportation Agency in the course of adjudicative pro-
ceedings, unless confidentiality was sought and granted in accordance
with the Agency’s General Rules;

a declaration that information provided to the Canadian Transportation
Agency in the course of adjudicative proceedings fall within the excep-
tions of subsections 69(2) and/or 8(2)(a) and/or 8(2)(b) and/or 8(2)(m)
of the Privacy Act, R.S.C. 1985, c. P-21;
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in the alternative, a declaration that provisions of the Privacy Act, R.S.C.
1985, c. P-21 are inapplicable with respect to information, including but
not limited to documents and submissions, provided to the Canadian
Transportation Agency in the course of adjudicative proceedings to the
extent that these provisions limit the rights of the public to view such in-
formation pursuant to subsection 2(b) of the Canadian Charter of Rights
and Freedoms;

a declaration that the power to determine questions related to confiden-
tiality of information provided in the course of adjudicative proceedings
before the Canadian Transportation Agency is reserved to Members of
the Agency, and cannot be delegated to Agency Staff;

an order of a mandamus, directing the Canadian Transportation Agency
to provide the Applicant with unredacted copies of the documents in File
No. M4120-3/13-05726, or otherwise allow the Applicant and/or others
on his behalf to view unredacted copies of these documents;

costs and/or reasonable out-of-pocket expenses of this application;

such further and other relief or directions as the Applicant may request
and this Honourable Court deems just.

The grounds for the application are as follows:

1.

The Canadian Transportation Agency (“Agency”), established by the
Canada Transportation Act, S.C. 1996, c. 10 (“CTA”), has a broad man-
date in respect of all transportation matters under the legislative author-
ity of Parliament. The Agency performs two key functions:

(a) as a quasi-judicial tribunal, the Agency resolves commercial and
consumer transportation-related disputes; and

(b) as an economic regulator, the Agency makes determinations and
issues licenses and permits to carriers which function within the
ambit of Parliament’s authority.
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The present application challenges the failure of the Agency to comply,
in practice, with the open-court principle and/or its own General Rules
and/or Privacy Statement with respect to the open-court principle in the
context of the right of the public to view information, including but not
limited to documents and submissions, provided to the Agency in the
course of adjudicative proceedings.

A. The Agency’s General Rules

The Canadian Transportation Agency General Rules, S.0O.R./2005-35,
contain detailed provisions implementing the open-court principle, and
provide for procedures for claiming confidentiality:

23. (1) The Agency shall place on its public record any
document filed with it in respect of any proceeding unless
the person filing the document makes a claim for its confi-
dentiality in accordance with this section.

23. (5) A person making a claim for confidentiality shall
indicate

(a)  the reasons for the claim, including, if any specific
direct harm is asserted, the nature and extent of
the harm that would likely result to the person mak-
ing the claim for confidentiality if the document were
disclosed; and

(b)  whether the person objects to having a version of
the document from which the confidential informa-
tion has been removed placed on the public record
and, if so, shall state the reasons for objecting.

23. (6) A claim for confidentiality shall be placed on the
public record and a copy shall be provided, on request, to
any person.

24. (2) The Agency shall place a document in respect of
which a claim for confidentiality has been made on the
public record if the document is relevant to the proceed-
ing and no specific direct harm would likely result from its
disclosure or any demonstrated specific direct harm is not
sufficient to outweigh the public interest in having it dis-
closed.
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24. (4) If the Agency determines that a document in re-
spect of which a claim for confidentiality has been made is
relevant to a proceeding and the specific direct harm likely
to result from its disclosure justifies a claim for confiden-
tiality, the Agency may

(@) order that the document not be placed on the public
record but that it be maintained in confidence;

(b) order that a version or a part of the document from
which the confidential information has been
removed be placed on the public record;

(c) order that the document be disclosed at a hearing
to be conducted in private;

(d) order that the document or any part of it be provided
to the parties to the proceeding, or only to their so-
licitors, and that the document not be placed on the
public record; or

(e) make any other order that it considers appropriate.

B. The Agency’s Privacy Statement

4. The Agency’s Privacy Statement states, among other things, that:

Open Court Principle

As a quasi-judicial tribunal operating like a court, the Cana-
dian Transportation Agency is bound by the constitutionally
protected open-court principle. This principle guarantees
the public’s right to know how justice is administered and
to have access to decisions rendered by administrative tri-
bunals.

Pursuant to the General Rules, all information filed with
the Agency becomes part of the public record and may be
made available for public viewing.

5. A copy of the Agency’s Privacy Statement is provided to parties at the
commencement of adjudicative proceedings.
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C. The Agency’s practice

On February 14, 2014, the Applicant learned about Decision No. 55-C-
A-2014 that the Agency made in File No. M4120-3/13-05726.

On February 14, 2014, the Applicant sent an email to the Agency with
the subject line “Request to view file no. M4120-3/13-05726 pursuant to
s. 2(b) of the Charter” and the email stated:

| would like to view the public documents in file no. M4120-
3/13-05726.

Due the public interest in the case, in which a final decision
has been released today, the present request is urgent.

On February 17, 2014, the Applicant wrote to the Agency to follow up on
his request.

On February 17, 2014, Ms. Odette Lalumiere, Senior Counsel of the
Agency, advised the Applicant that “Your request is being processed by
Ms Bellerose’s group.”

On February 21 2014, the Applicant wrote to the Agency to follow up
again on his request.

On February 24, 2014, Ms. Lalumiere wrote to the Applicant again that
“your request is being processed by Ms. Bellerose’s group.” Ms. Patrice
Bellerose is the “Information Services, Shared Services Projects & ATIP
Coordinator” of the Agency.

On March 19, 2014, after multiple email exchanges, Ms. Bellerose sent
an email to the Applicant stating:

Please find attached copies of records in response to your
“request to view file 4120-3/13-05726".

The email had as an attachment a PDF file called “Al-2013-00081.PDF”
that consisted of 121 numbered pages, and pages 1, 27-39, 41, 45, 53-
56, 62-64, 66, 68-77, 81-87, 89, 90-113, and 115 were partially redacted
(“Redacted File”).
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The Redacted File contained no claim for confidentiality as stipulated
by section 23 of the Agency’s General Rules, nor any decision by the
Agency directing that certain documents or portions thereof be treated
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as confidential.

Information that was redacted from the Redacted File included, among

other things:

(a)

(b)

(c)

On March 24, 2014, the Applicant made a written demand to the Agency
to be provided with unredacted copies of all documents in File No.
M4120-3/13-05726 with respect to which no confidentiality order was

name and/or work email address of counsel acting for Air Canada
in the proceeding (e.g., pages 1, 27, 28, 36, 37, 45, 72, 75);

names of Air Canada employees involved (e.g., pages 29, 31, 62,

64, 84, 87, 90, 92); and

substantial portions of submissions and evidence (e.g., pages 41,

54-56, 63, 68-70, 85, 94, 96, 100-112).

made by a Member of the Agency.

On March 26, 2014, Mr. Geoffrey C. Hare, hair and Chief Executive Of-
ficer of the Agency, wrote to the Applicant, among other things, that:

The Canadian Transportation Agency (Agency) is a gov-
ernment institution which was included in the schedule to
the Privacy Act (Act) in 1982. [...]

[...] Section 8 of the Act is clear that, except for specific ex-
ceptions found in that section, personal information under
the control of a government institution shall not, without the
consent of the individual to whom it relates, be disclosed
by that institution. [...]

Although Agency case files are available to the public for
consultation in accordance with the open court principle,
personal information contained in the files such as an indi-
vidual’'s home address, personal email address, personal
phone number, date of birth, financial details, social in-
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surance number, driver’s license number, or credit card or
passport details, is not available for consultation.

The file you requested has such sensitive personal infor-
mation and it has therefore been removed by the Agency
as it required under the Act.

Even if the aforementioned interpretation of the Privacy Actwere correct,
which is explicitly denied, it does not explain the sweeping redactions in
the Redacted File, which go beyond the types of information mentioned
in Mr. Hare’s letter.

D. The open-court principle

Long before the Charter, the doctrine of open court had been well es-
tablished at common law. In Scott v. Scott, [1913] A.C. 419 (H.L.), Lord
Shaw held that “Publicity is the very soul of justice. It is the keenest
spur to exertion and the surest of all guards against improbity. It keeps
the judge himself while trying under trial.” On the same theme, Justice
Brandeis of the American Supreme Court has famously remarked that
“Sunlight is the best disinfectant.”

Openness of proceedings is the rule, and covertness is the exception;
sensibilities of the individuals involved are no basis for exclusion of the
public from judicial proceedings (A.G. (Nova Scotia) v. Macintyre, [1982]
1 SCR 175, at p. 185). The open court principle has been described as
a “hallmark of a democratic society” and is inextricably tied to freedom of
expression guaranteed by s. 2(b) of the Charter (CBC v. New Brunswick
(Attorney General), [1996] 3 SCR 480, paras. 22-23).

Since the adoption of the Charter, it is true that the open door doctrine
has been applied to certain administrative tribunals. While the bulk of
precedents have been in the context of court proceedings, there has
been an extension in the application of the doctrine to those proceedings
where tribunals exercise quasi-judicial functions, which is to say that, by
statute, they have the jurisdiction to determine the rights and duties of
the parties before them.
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The open court principle also applies to quasi-judicial proceedings be-
fore tribunals (Germain v. Automobile Injury Appeal Commission, 2009
SKQB 106, para. 104).

Adjudicative proceedings before the Agency are quasi-judicial proceed-
ings, because the Canada Transportation Act confers upon the Agency
the jurisdiction to determine the rights and duties of the parties. Thus,
the open-court principle applies to such proceedings before the Agency.

The Agency itself has recognized that it is bound by the open-court prin-
ciple (Tanenbaum v. Air Canada, Decision No. 219-A-2009). Sections
23-24 of the Agency’s General Rules reflect this principle: documents
provided to the Agency are public, unless the person filing leads evi-
dence and arguments that meet the test for granting a confidentiality
order. Such determinations are made in accordance with the principles
set out in Sierra Club of Canada v. Canada (Minister of Finance), 2002
SCC 41.

Thus, the open-court principle dictates that all documents in an adju-
dicative file of the Agency must be made available for public viewing,
unless the Agency made a decision during the proceeding that certain
documents or portions thereof be treated confidentially. Public viewing
of documents is particularly important in files that have been heard in
writing, without an oral hearing.

E. The Privacy Act does not trump the open-court principle

There can be many privacy-related considerations to granting a con-
fidentiality order, such as protection of the innocent or protection of a
vulnerable party to ensure access to justice (A.B. v. Bragg Communi-
cations Inc., 2012 SCC 46); however, privacy of the parties in and on
its own does not trump the open-court principle (A.G. (Nova Scotia) v.
Macintyre, [1982] 1 SCR 175, at p. 185).

The Privacy Act cannot override the constitutional principles that are in-
terwoven into the open court principle (El-Helou v. Courts Administration
Service, 2012 CanLll 30713 (CA PSDPT), paras. 67-80).

10
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Due to the open court principle as well as section 23(1) of the Agency’s
General Rules, personal information that the Agency received as part of
its quasi-judicial functions, is publicly available.

Under subsection 69(2) of the Privacy Act, sections 7 and 8 do not apply
to personal information that is publicly available. Therefore, personal in-
formation that is properly before the Agency in its quasi-judicial functions
is not subject to the restrictions of the Privacy Act.

In the alternative, if section 8 of the Privacy Act does apply, then per-
sonal information that was provided to the Agency in the course of an
adjudicative proceeding may be disclosed pursuant to the exceptions
set out in subsections 8(2)(a) and/or 8(2)(b) and/or 8(2)(m) of the Pri-
vacy Act (El-Helou v. Courts Administration Service, 2012 CanLlIl 30713
(CA PSDPT), paras. 67-80).

In the alternative, if the Privacy Act does purport to limit the rights of the
public to view information provided to the Agency in the course of adju-
dicative proceedings, then such limitation is inconsistent with subsection
2(b) of the Canadian Charter of Right and Freedoms, and it ought to be
read down so as not to be applicable to such information.

F. Authority to determine what to redact

According to section 7(2) of the CTA, the Agency consists of permanent
and temporary Members appointed in accordance with the CTA. Only
these Members may exercise the quasi-judicial powers of the Agency,
and the Act contains no provisions that would allow delegation of these
powers.

Determination of confidentiality of documents provided in the course of
an adjudicative proceeding before the Agency, including which portions
ought to be redacted, falls squarely within the Agency’s quasi-judicial
functions. Consequently, these powers can only be exercised by Mem-
bers of the Agency, and cannot be delegated to Agency Staff, as hap-
pened with the Applicant’s request in the present case.

11
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G. Statutory provisions

33.  The Applicant will also rely on the following statutory provisions:

(a) Canadian Charter of Rights and Freedoms, and in particular, sub-
section 2(b) and section 24(1);

(b) Canada Transportation Act, S.C. 1996, c. 10;

(c) Canadian Transportation Agency General Rules, S.0.R./2005-35,
and in particular, sections 23 and 24;

(d) Federal Courts Act, R.S.C. 1985, c. F-7, and in particular, sec-
tions 18.1 and 28; and

(e) Federal Court Rules, S.0.R./98-106, and in particular, Rule 300.

34.  Such further and other grounds as the Applicant may advise and this
Honourable Court permits.

This application will be supported by the following material:

1. Affidavit of Dr. Gabor Lukacs, to be served.

2. Such further and additional materials as the Applicant may advise and
this Honourable Court may allow.

April 22, 2014

12

DR. GABOR LUKACS
Halifax, Nova Scotia
lukacs@AirPassengerRights.ca

Applicant



Court File No.: A-218-14

BETWEEN:

FEDERAL COURT OF APPEAL
DR. GABOR LUKACS
Applicant
—and —
CANADIAN TRANSPORTATION AGENCY
Respondent

AFFIDAVIT OF DR. GABOR LUKACS
(Affirmed: April 25, 2014)

[, Dr. Gabor Lukacs, of the City of Halifax in the Regional Municipality of Halifax,
in the Province of Nova Scotia, AFFIRM THAT:

1.

| am a Canadian citizen, a frequent traveller, and an air passenger rights

advocate. My activities in the latter capacity include:

(a)  filing approximately two dozen successful regulatory complaints
with the Canadian Transportation Agency (the “Agency”), result-
ing in airlines being ordered to implement policies that reflect the
legal principles of the Montreal Convention or otherwise offer bet-

ter protection to passengers;

(b) promoting air passenger rights through the press and social me-

dia; and

(c) referring passengers mistreated by airlines to legal information

and resources.

13




On September 4, 2013, the Consumers’ Association of Canada recog-
nized my achievements in the area of air passenger rights by awarding
me its Order of Merit for “singlehandedly initiating Legal Action resulting

in revision of Air Canada unfair practices regarding Over Booking.”

On February 14, 2014, | learned about Decision No. 55-C-A-2014 that
the Canadian Transportation Agency (“Agency”) made in File No. M4120-
3/13-05726. Later that day, | sent an email to the Agency with the subject
line “Request to view file no. M4120-3/13-05726 pursuant to s. 2(b) of the

Charter” and the email stated:

| would like to view the public documents in file no. M4120-
3/13-05726.

Due the public interest in the case, in which a final decision
has been released today, the present request is urgent.

A copy of my email, dated February 14, 2014, is attached and marked
as Exhibit “A”.

Since | received no answer to my request, on February 17, 2014, | sent
a follow-up email to the Agency, a copy of which is attached and marked

as Exhibit “B”.

On February 17, 2014, Ms. Odette Lalumiere, Senior Counsel of the
Agency, advised me by email that “Your request is being processed by
Ms Bellerose’s group.” A copy of Ms. Lalumiere’s email, dated February

17, 2014, is attached and marked as Exhibit “C”.

On February 21, 2014, | sent a second follow-up email to the Agency, a

copy of which is attached and marked as Exhibit “D”.

14
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On February 24, 2014, Ms. Lalumiere wrote me again that “your request
is being processed by Ms. Bellerose’s group.” A copy of Ms. Lalumiere’s

email, dated February 24, 2014, is attached and marked as Exhibit “E”.

On February 24, 2014, | expressed concern to Ms. Lalumiere about the
delay related to my request. A copy of my email to Ms. Lalumiere, dated

February 24, 2014, is attached and marked as Exhibit “F”.

On February 24, 2014, Ms. Patrice Bellerose, the “Information Services,
Shared Services Projects & ATIP Coordinator” of the Agency, advised

me that:

As previously mentioned we are working on your requests.
We have multiple priorities and | have noted the urgency
on the request. We will provide you with the public records
as soon as we can. [Emphasis added.]

A copy of Ms. Bellerose’s email, dated February 24, 2014, is attached
and marked as Exhibit “G”.

On February 24, 2014, | wrote to Ms. Bellerose to express concern over

the notion of “processing” a request to view a public file:

With due respect, | fail to see why scanning documents in
a public file would require massive resources or anything
but a few minutes to put into a scanner.

| do remain profoundly concerned that you are usurping
the authority of Members of the Agency to decide what
documents or portions of documents are public, and that
you are unlawfully engaging in withholding public docu-
ments, in violation of my rights under s. 2(b) of Charter.

A copy of my email to Ms. Bellerose, dated February 24, 2014, is at-
tached and marked as Exhibit “H”.

15
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On March 19, 2014, Ms. Bellerose sent me an email stating:

Please find attached copies of records in response to your
“request to view file 4120-3/13-05726".

The email had as an attachment a PDF file called “Al-2013-00081.PDF”
that consisted of 121 numbered pages. A copy of Ms. Bellerose’s email,
dated March 19, 2014, including its attachment, is attached and marked

as Exhibit “I”.

On March 24, 2014, | made a written demand to the Agency to be
provided with unredacted copies of all documents in File No. M4120-
3/13-05726 with respect to which no confidentiality order was made by
a Member of the Agency. A copy of my March 24, 2014 letter is attached
and marked as Exhibit “J”.

On March 26, 2014, Mr. Geoffrey C. Hare, Chair and Chief Executive

Officer of the Agency, wrote to me, among other things, that:

The Canadian Transportation Agency (Agency) is a gov-
ernment institution which was included in the schedule to
the Privacy Act (Act) in 1982. [...]

[...] Section 8 of the Act is clear that, except for specific ex-
ceptions found in that section, personal information under
the control of a government institution shall not, without the
consent of the individual to whom it relates, be disclosed
by that institution. [...]

Although Agency case files are available to the public for
consultation in accordance with the open court principle,
personal information contained in the files such as an indi-
vidual's home address, personal email address, personal
phone number, date of birth, financial details, social in-
surance number, driver’s license number, or credit card or
passport details, is not available for consultation.

16




The file you requested has such sensitive personal infor-
mation and it has therefore been removed by the Agency

as it required under the Act.

A copy of Mr. Hare’s letter, dated March 26, 2014, is attached and marked

as Exhibit “K”.

AFFIRMED before me at the City of Halifax
in the Regional Municipality of Halifax
on April 25, 2014.

Dr. Gabor Lukacs

Halifax, NS

lukacs@AirPassengerRights.ca

17




18

This is Exhibit “A” to the Affidavit of Dr. Gabor Lukacs

affirmed before me on April 25, 2014

Signature




From | ukacs@\i r Passenger Ri ghts.ca Fri Feb 14 16:26: 02 2014

Date: Fri, 14 Feb 2014 16:25:59 -0400 (AST)

From Gabor Lukacs <l ukacs@\ r Passenger Ri ghts. ca>

To: secretaire-secretary@tc-cta. gc.ca

Cc: Patrice Bellerose <Patrice.Bellerose@tc-cta.gc.ca> Odette Lalunmiere <Cdette. Lal
umi ere@tc-cta. gc. ca>

Subj ect: Request to view file no. M4120-3/13-05726 pursuant to s. 2(b) of the Charter

Dear Madam Secretary,
| would like to view the public docunents in file no. M4120-3/13-05726.

Due the public interest in the case, in which a final decision has been
rel eased today, the present request is urgent.

Si ncerely yours,
Dr. Gabor Lukacs

19
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This is Exhibit “B” to the Affidavit of Dr. Gabor Lukacs

affirmed before me on April 25, 2014

Signature




From | ukacs@\i r Passenger Ri ghts. ca Mon Feb 17 17:08: 22 2014

Date: Mon, 17 Feb 2014 17:08:19 -0400 (AST)

From Gabor Lukacs <l ukacs@\ r Passenger Ri ghts. ca>

To: secretaire-secretary@tc-cta. gc.ca

Cc: Patrice Bellerose <Patrice.Bellerose@tc-cta.gc.ca> Odette Lalunmiere <Cdette. Lal
umi ere@tc-cta. gc. ca>

Subj ect: Re: Request to view file no. M4120-3/13-05726 pursuant to s. 2(b) of the Cha
rter

Dear Madam Secretary,

| amwiting to followup on the matter bel ow, which may be of some public
interest, and as such delay in your response nmay interfere with ny rights

under s. 2(b) of the Charter.

| look forward to hearing fromyou.

Si ncerely yours,

Dr. Gabor Lukacs

On Fri, 14 Feb 2014, Gabor Lukacs wote:

Dear Madam Secretary,

| would like to view the public docunents in file no. M4120-3/13-05726.

Due the public interest in the case, in which a final decision has been
rel eased today, the present request is urgent.

Si ncerely yours,
Dr. Gabor Lukacs

VVVVVVVYVVYV
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This is Exhibit “C” to the Affidavit of Dr. Gabor Lukacs

affirmed before me on April 25, 2014

Signature




From Qdette. Lal um ere@tc-cta.gc.ca Mon Feb 17 17:36: 26 2014

Date: Mon, 17 Feb 2014 16:35:51 -0500

From QOdette Lalumere <QOdette. Lal um ere@tc-cta.gc.ca>

To: lukacs@A r Passenger Ri ghts.ca, secretaire-secretary <secretaire-secretary@tc-cta.
gc. ca>

Cc: Patrice Bellerose <Patrice. Bel |l erose@tc-cta.gc.ca>

Subj ect: Re: Request to view file no. M4120-3/13-05726 pursuant to s. 2 (b) ofthe Cha
rter

M Lukacs
Your request is being processed by Ms Bellerose’s group.

Odette Lal um ??re

From Gabor Lukacs

Sent: Monday, February 17, 2014 4:07 PM

To: secretaire-secretary

Cc: (dette Lalumiere; Patrice Bellerose

Subj ect: Re: Request to view file no. M4120-3/13-05726 pursuant to s. 2(b) of
the Charter

Dear Madam Secretary,

| amwiting to followup on the matter bel ow, which may be of some public
interest, and as such delay in your response nmay interfere with ny rights

under s. 2(b) of the Charter.

I ook forward to hearing from you.

Si ncerely yours,

Dr. Gabor Lukacs

On Fri, 14 Feb 2014, Gabor Lukacs wote:

Dear Madam Secretary,

| would like to view the public docunents in file no. M4120-3/13-05726.

Due the public interest in the case, in which a final decision has been
rel eased today, the present request is urgent.

Si ncerely yours,
Dr. Gabor Lukacs

VVVVVVVYVYVYV
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This is Exhibit “D” to the Affidavit of Dr. Gabor Lukacs

affirmed before me on April 25, 2014

Signature




From | ukacs@\i r Passenger Ri ghts.ca Fri Feb 21 14:19:58 2014

Date: Fri, 21 Feb 2014 14:19:55 -0400 (AST)

From Gabor Lukacs <l ukacs@\ r Passenger Ri ghts. ca>

To: COdette Lalumiere <Cdette. Lal uni ere@tc-cta.gc.ca>

Cc: secretaire-secretary <secretaire-secretary@tc-cta.gc.ca>, Patrice Bellerose <Pat
rice.Bell erose@tc-cta.gc.ca>

Subj ect: Re: Request to view file no. M4120-3/13-05726 pursuant to s. 2 (b) of the Ch
arter

Dear Ms. Lalum ere and Ms. Bellerose,

| amwiting to follow up on the request below. | am profoundly concerned
about what transpires as the Agency attenpting to frustrate ny rights
pursuant to s. 2(b) of the Charter.

Yours very truly,
Dr. Gabor Lukacs

On Mon, 17 Feb 2014, COdette Lalum ere wote:

M Lukacs
Your request is being processed by Ms Bellerose’s group.

Odette Lal um ??re

From Gabor Lukacs

Sent: Monday, February 17, 2014 4:07 PM

To: secretaire-secretary

Cc: (dette Lalumiere; Patrice Bellerose

Subject: Re: Request to view file no. M4120-3/13-05726 pursuant to s. 2(b)
of the Charter

Dear Madam Secretary,

| amwiting to followup on the matter bel ow, which may be of some public
interest, and as such delay in your response nmay interfere with ny rights

under s. 2(b) of the Charter.

| look forward to hearing fromyou.

Si ncerely yours,

Dr. Gabor Lukacs

On Fri, 14 Feb 2014, Gabor Lukacs wote:

Dear Madam Secretary,

| would like to view the public docunents in file no. Mi120-3/13-05726.

Due the public interest in the case, in which a final decision has been
rel eased today, the present request is urgent.

Si ncerely yours,
Dr. Gabor Lukacs

VVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVYVYVYVYVYV
VVVVVVVYVVYV
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This is Exhibit “E” to the Affidavit of Dr. Gabor Lukacs

affirmed before me on April 25, 2014

Signature




From Odette.Lalumiere@otc-cta.gc.ca Mon Feb 24 12:44:14 2014

Date: Mon, 24 Feb 2014 11:44:01 -0500

From: Odette Lalumiere <Odette.Lalumiere@otc-cta.gc.ca>

To: Gabor Lukacs <lukacs@AirPassengerRights.ca>

Cc: Patrice Bellerose <Patrice.Bellerose@otc-cta.gc.ca>, secretaire-secretary secreta
ire-secretary <secretaire-secretary@otc-cta.gc.ca>

Subject: Re: Request to view file no. M4120-3/13-05726 pursuant to s. 2 (b) of the Ch
arter

[ The following text is in the "Windows-1252" character set. ]
[ Your display is set for the "ISO-8859-1" character set. ]
[ Some characters may be displayed incorrectly. ]

Mr. Lukacs,
As indicated in my e-mail of February 17, 2014, your request is being
processed by Ms. Bellerose’s group.

Odette Lalumiere

Avocate principale/Senior Counsel

Direction des services juridiques/Legal Services Directorate

Office des transports du Canada/Canadian Transportation Agency
Tél./Tel.: 819 994-2226

odette.lalumiere@otc-cta.gc.ca

>>> Gabor Lukacs <lukacs@AirPassengerRights.ca> 21/02/2014 1:19 PM >>>
Dear Ms. Lalumiere and Ms. Bellerose,

| am writing to follow up on the request below. | am profoundly
concerned

about what transpires as the Agency attempting to frustrate my rights
pursuant to s. 2(b) of the Charter.

Yours very truly,
Dr. Gabor Lukacs

On Mon, 17 Feb 2014, Odette Lalumiere wrote:

> Mr Lukacs

> Your request is being processed by Ms Bellerose’s group.

>

> Odette Lalumi??re

>

>

>

> From: Gabor Lukacs

> Sent: Monday, February 17, 2014 4:07 PM

> To: secretaire-secretary

> Cc: Odette Lalumiere; Patrice Bellerose

> Subject: Re: Request to view file no. M4120-3/13-05726 pursuant to s.
2(b)

> of the Charter

>

> Dear Madam Secretary,

>

> | am writing to follow-up on the matter below, which may be of some




public

> interest, and as such delay in your response may interfere with my
rights

> under s. 2(b) of the Charter.

>

> | look forward to hearing from you.

>

> Sincerely yours,

> Dr. Gabor Lukacs

>

>

> On Fri, 14 Feb 2014, Gabor Lukacs wrote:

>

> > Dear Madam Secretary,

> >

> > | would like to view the public documents in file no.
M4120-3/13-05726.

> >

> > Due the public interest in the case, in which a final decision has
been

> > released today, the present request is urgent.

> >

> > Sincerely yours,

> > Dr. Gabor Lukacs

> >

>

>
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This is Exhibit “F” to the Affidavit of Dr. Gabor Lukacs

affirmed before me on April 25, 2014

Signature




From lukacs@AirPassengerRights.ca Mon Feb 24 12:57:22 2014

Date: Mon, 24 Feb 2014 12:57:20 -0400 (AST)

From: Gabor Lukacs <lukacs@AirPassengerRights.ca>

To: Odette Lalumiere <Odette.Lalumiere@otc-cta.gc.ca>

Cc: Patrice Bellerose <Patrice.Bellerose@otc-cta.gc.ca>, secretaire-secretary secreta
ire-secretary <secretaire-secretary@otc-cta.gc.ca>

Subject: Re: Request to view file no. M4120-3/13-05726 pursuant to s. 2 (b) of the Ch
arter

[ The following text is in the "Windows-1252" character set. ]
[ Your display is set for the "ISO-8859-1" character set. ]
[ Some characters may be displayed incorrectly. ]

Ms. Lalumiere,

Although you keep repeating that the request is being processed, | have
received no communication from Ms. Bellerose with respect to my request,
even though the request was made on February 14, 2014.

With due respect, the obligation under s. 2(b) of the Charter is not met
by the Agency by pointing at various employees or groups of employees.

Thus, | reiterate my request that the Agency provide me with a reasonable
opportunity to view file no. M4120-3/13-05726.

Yours very truly,
Dr. Gabor Lukacs

On Mon, 24 Feb 2014, Odette Lalumiere wrote:

> Mr. Lukacs,

> As indicated in my e-mail of February 17, 2014, your request is being
> processed by Ms. Bellerose’s group.

>

>

>

> Odette Lalumiére

> Avocate principale/Senior Counsel

> Direction des services juridiques/Legal Services Directorate

> Office des transports du Canada/Canadian Transportation Agency

> Tél./Tel.: 819 994-2226

>

> odette.lalumiere@otc-cta.gc.ca

>

>

>>>> Gabor Lukacs <lukacs@AirPassengerRights.ca> 21/02/2014 1:19 PM >>>
> Dear Ms. Lalumiere and Ms. Bellerose,

>

> | am writing to follow up on the request below. | am profoundly

> concerned

> about what transpires as the Agency attempting to frustrate my rights
> pursuant to s. 2(b) of the Charter.

>

> Yours very truly,

> Dr. Gabor Lukacs

>

>
>
>




> On Mon, 17 Feb 2014, Odette Lalumiere wrote:
>

>> Mr Lukacs

>> Your request is being processed by Ms Bellerose’s group.
>>

>> Qdette Lalumi??re

>>

>>

>>

>> From: Gabor Lukacs

>> Sent: Monday, February 17, 2014 4:07 PM
>> To: secretaire-secretary

>> Cc: Odette Lalumiere; Patrice Bellerose

>> Subject: Re: Request to view file no. M4120-3/13-05726 pursuant to s.

> 2(b)

>> of the Charter

>>

>> Dear Madam Secretary,

>>

>> | am writing to follow-up on the matter below, which may be of some
> public

>> interest, and as such delay in your response may interfere with my
> rights

>> under s. 2(b) of the Charter.

>>

>> | look forward to hearing from you.

>>

>> Sincerely yours,

>> Dr. Gabor Lukacs

>>

>>

>> On Fri, 14 Feb 2014, Gabor Lukacs wrote:

>>

>>> Dear Madam Secretary,

>>>

>>> | would like to view the public documents in file no.
> M4120-3/13-05726.

>>>

>>> Due the public interest in the case, in which a final decision has
> been

>>> released today, the present request is urgent.

>>>

>>> Sincerely yours,

>>> Dr. Gabor Lukacs

>>>

>>

>>

>
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This is Exhibit “G” to the Affidavit of Dr. Gabor Lukacs

affirmed before me on April 25, 2014

Signature




From Patrice.Bellerose@otc-cta.gc.ca Mon Feb 24 13:47:16 2014

Date: Mon, 24 Feb 2014 12:46:55 -0500

From: Patrice Bellerose <Patrice.Bellerose@otc-cta.gc.ca>

To: lukacs@AirPassengerRights.ca, Odette Lalumiere <Odette.Lalumiere@otc-cta.gc.ca>
Cc: secretaire-secretary <secretaire-secretary@otc-cta.gc.ca>

Subject: Re: Request to view file no. M4120-3/13-05726 pursuant to s. 2 (b) ofthe Cha
rter

[ The following text is in the "UTF-8" character set. ]
[ Your display is set for the "ISO-8859-1" character set. ]
[ Some characters may be displayed incorrectly. ]

Hello Mr. Lukacs,

As previously mentioned we are working on your requests. We have multiple
priorities and | have noted the urgency on the request. We will provide you with
the public records as soon as we can.

Thank you.

Patrice Bellerose

From: Gabor Lukacs

Sent: Monday, February 24, 2014 11:56 AM

To: Odette Lalumiere

Cc: Patrice Bellerose; secretaire-secretary

Subject: Re: Request to view file no. M4120-3/13-05726 pursuant to s. 2 (b) of
the Charter

Ms. Lalumiere,

Although you keep repeating that the request is being processed, | have
received no communication from Ms. Bellerose with respect to my request,
even though the request was made on February 14, 2014.

With due respect, the obligation under s. 2(b) of the Charter is not met
by the Agency by pointing at various employees or groups of employees.

Thus, | reiterate my request that the Agency provide me with a reasonable
opportunity to view file no. M4120-3/13-05726.

Yours very truly,
Dr. Gabor Lukacs

On Mon, 24 Feb 2014, Odette Lalumiere wrote:

> Mr. Lukacs,

> As indicated in my e-mail of February 17, 2014, your request is being
> processed by Ms. Bellerose’s group.

>

>

>

> Odette Lalumiére

> Avocate principale/Senior Counsel

> Direction des services juridiques/Legal Services Directorate

> Office des transports du Canada/Canadian Transportation Agency
> Tél./Tel.: 819 994-2226
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>
> odette.lalumiere@otc-cta.gc.ca
>
>

>>>> Gabor Lukacs <lukacs@AirPassengerRights.ca> 21/02/2014 1:19 PM >>>

> Dear Ms. Lalumiere and Ms. Bellerose,

>

> | am writing to follow up on the request below. | am profoundly
> concerned

> about what transpires as the Agency attempting to frustrate my rights
> pursuant to s. 2(b) of the Charter.

>

> Yours very truly,

> Dr. Gabor Lukacs

>

>

>

>

> On Mon, 17 Feb 2014, Odette Lalumiere wrote:

>

>> Mr Lukacs

>> Your request is being processed by Ms Bellerose’s group.
>>

>> QOdette Lalumi??re

>>

>>

>>

>> From: Gabor Lukacs

>> Sent: Monday, February 17, 2014 4:07 PM

>> To: secretaire-secretary

>> Cc: Odette Lalumiere; Patrice Bellerose

>> Subject: Re: Request to view file no. M4120-3/13-05726 pursuant to s.

> 2(b)

>> of the Charter

>>

>> Dear Madam Secretary,

>>

>> | am writing to follow-up on the matter below, which may be of some
> public

>> interest, and as such delay in your response may interfere with my
> rights

>> under s. 2(b) of the Charter.

>>

>> | look forward to hearing from you.

>>

>> Sincerely yours,

>> Dr. Gabor Lukacs

>>

>>

>> On Fri, 14 Feb 2014, Gabor Lukacs wrote:

>>

>>> Dear Madam Secretary,

>>>

>>> | would like to view the public documents in file no.

> M4120-3/13-05726.

>>>

>>> Due the public interest in the case, in which a final decision has
> been

>>> released today, the present request is urgent.

>>>

>>> Sincerely yours,

>>> Dr. Gabor Lukacs
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>>
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This is Exhibit “H” to the Affidavit of Dr. Gabor Lukacs

affirmed before me on April 25, 2014

Signature




From lukacs@AirPassengerRights.ca Mon Feb 24 17:22:24 2014

Date: Mon, 24 Feb 2014 17:22:20 -0400 (AST)

From: Gabor Lukacs <lukacs@AirPassengerRights.ca>

To: Patrice Bellerose <Patrice.Bellerose @otc-cta.gc.ca>

Cc: Odette Lalumiere <Odette.Lalumiere@otc-cta.gc.ca>, secretaire-secretary <secretai
re-secretary@otc-cta.gc.ca>

Subject: Re: Request to view file no. M4120-3/13-05726 pursuant to s. 2 (b) ofthe Cha
rter

[ The following text is in the "UTF-8" character set. ]
[ Your display is set for the "ISO-8859-1" character set. ]
[ Some characters may be displayed incorrectly. ]

Ms. Bellerose,

Earlier, | asked you the following question, which you have not answer as
of yet:

> Can you please elaborate on what "processing" means in this context?

> My understanding is that there is a public file, and thus all that needs
> to be done is feed these documents into a scanner.

With due respect, | fail to see why scanning documents in a public file
would require massive resources or anything but a few minutes to put into
a scanner.

I do remain profoundly concerned that you are usurping the authority of
Members of the Agency to decide what documents or portions of documents
are public, and that you are unlawfully engaging in withholding public
documents, in violation of my rights under s. 2(b) of Charter.

| reiterate my request that you provide a clear explanation for the delay
and the meaning of "processing" in this context.

Sincerely yours,
Dr. Gabor Lukacs

On Mon, 24 Feb 2014, Patrice Bellerose wrote:

> Hello Mr. Lukacs,

> As previously mentioned we are working on your requests. We have multiple
> priorities and | have noted the urgency on the request. We will provide you

> with the public records as soon as we can.

> Thank you.

> Patrice Bellerose

VVYVYVYV

\Y

> From: Gabor Lukacs

> Sent: Monday, February 24, 2014 11:56 AM

> To: Odette Lalumiere

> Cc: Patrice Bellerose; secretaire-secretary

> Subject: Re: Request to view file no. M4120-3/13-05726 pursuant to s. 2 (b)
> of the Charter

>

> Ms. Lalumiere,
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>

> Although you keep repeating that the request is being processed, | have
> received no communication from Ms. Bellerose with respect to my request,
> even though the request was made on February 14, 2014.

>

> With due respect, the obligation under s. 2(b) of the Charter is not met
> by the Agency by pointing at various employees or groups of employees.
>

> Thus, | reiterate my request that the Agency provide me with a reasonable
> opportunity to view file no. M4120-3/13-05726.

>

> Yours very truly,

> Dr. Gabor Lukacs

>

>

>

>

> On Mon, 24 Feb 2014, Odette Lalumiere wrote:

>

> > Mr. Lukacs,

> > As indicated in my e-mail of February 17, 2014, your request is being
> > processed by Ms. Bellerose’s group.

> >

> >

> >

> > Odette Lalumiére

> > Avocate principale/Senior Counsel

> > Direction des services juridiques/Legal Services Directorate

> > Office des transports du Canada/Canadian Transportation Agency

> > Tél./Tel.: 819 994-2226

> >

> > odette.lalumiere@otc-cta.gc.ca

> >

> >

> >>>> Gabor Lukacs <lukacs@AirPassengerRights.ca> 21/02/2014 1:19 PM >>>

> > Dear Ms. Lalumiere and Ms. Bellerose,

> >

> > | am writing to follow up on the request below. | am profoundly
> > concerned

> > about what transpires as the Agency attempting to frustrate my rights
> > pursuant to s. 2(b) of the Charter.

> >

> > Yours very truly,

> > Dr. Gabor Lukacs

> >

> >

> >

> >

> > 0On Mon, 17 Feb 2014, Odette Lalumiere wrote:

> >

> >> Mr Lukacs

> >> Your request is being processed by Ms Bellerose’s group.

> >>

> >> QOdette Lalumi??re

> >>

> >>

> >>

> >> From: Gabor Lukacs

> >> Sent: Monday, February 17, 2014 4:.07 PM

> >> T0: secretaire-secretary

> >> Cc: Odette Lalumiere; Patrice Bellerose

> >> Subject: Re: Request to view file no. M4120-3/13-05726 pursuant to s.
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>>2(b)

> >> of the Charter

> >>

> >> Dear Madam Secretary,
> >>

> >> | am writing to follow-up on the matter below, which may be of some

> > public

> >> interest, and as such delay in your response may interfere with my
> > rights

> >> under s. 2(b) of the Charter.

> >>

> >> | ook forward to hearing from you.

> >>

> >> Sincerely yours,

> >> Dr. Gabor Lukacs

> >>

> >>

> >> On Fri, 14 Feb 2014, Gabor Lukacs wrote:

> >>

> >>> Dear Madam Secretary,

> >>>

> >>> | would like to view the public documents in file no.
> > M4120-3/13-05726.

> >>>

> >>> Due the public interest in the case, in which a final decision has
> > peen

> >>> released today, the present request is urgent.

> >>>

> >>> Sincerely yours,

> >>> Dr. Gabor Lukacs

> >>>

> >>

> >>

> >

>

>
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This is Exhibit “I”’ to the Affidavit of Dr. Gabor Lukacs

affirmed before me on April 25, 2014

Signature




From Patrice.Bellerose@otc-cta.gc.ca Wed Mar 19 13:59:48 2014

Date: Wed, 19 Mar 2014 12:58:42 -0400

From: Patrice Bellerose <Patrice.Bellerose@otc-cta.gc.ca>

To: Gabor Lukacs <lukacs@airpassengerrights.ca>

Cc: Cathy Murphy <Cathy.Murphy@otc-cta.gc.ca>, Odette Lalumiere <Odette.Lalumiere@otc
-cta.gc.ca>

Subject: Response to "Request to view file 4120-3/13-05726"

[ The following text is in the "Windows-1252" character set. ]
[ Your display is set for the "ISO-8859-1" character set. ]
[ Some characters may be displayed incorrectly. ]

Hello Mr. Lukacs,

Please find attached copies of records in response to your "request to
view file 4120-3/13-05726".

Thank you.

Patrice Bellerose

Gestionnaire principale | Senior Manager

Services d’information, des projets de services partagés et
coordinatrice de 'AIPRP | Information Services, Shared Services
Projects & ATIP Coordinator

Office des transports du Canada | Canadian Transportation Agency
Bureau 1718 | Office 1718

15 rue Eddy, Gatineau (QC) K1A ON9 | 15 Eddy St., Gatineau, QC K1A
ON9

Téléphone | Telephone 819-994-2564

Télécopieur | Facsimile 819-997-6727
patrice.bellerose@otc-cta.gc.ca

[ Part 2, Application/PDF (Name: "Al-2013-00081.PDF") 15 MB. ]
[ Unable to print this part. ]
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From: Cathy Murphy

To: ( @aircanada.ca; Dshaw.ca; @aircanada.ca
CC: Giroux, Sylvie

BC Macaire Acha

Date: 14/02/2014 1:00 PM

Subject: Decision No. 55-C-A-2014 dated February 14, 2014

Attachments: 55-C-A-2014_app.pdf; 55-C-A-2014.pdf
Please find attached a PDF version of the above Decision.
Please confirm receipt.

Sincerely,

Cathy Murphy

819-997-0099 | télécopieur/facsimile 819-953-5253 | ATS/TTY 800-669-5575
cathy.murphy@cta-otc.gc.ca

Secrétaire de I'Office des Transports du Canada/ Secretary of the Canadian Transportation Agency
15, rue Eddy, Hull QC K1A ON9/

15 Eddy St., Hull QC K1A ON9

Gouvernement du Canada | Government of Canada
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[3]

(4]

Office - Canadian
des transports Transportation
du Canada Agency

DECISION NO. 55-C-A-2014

February 14, 2014

COMPLAINT by Allane, Richard, David and Michael Brine against
Air Canada.

File No. M4120-3/13-05726

INTRODUCTION

On June 4, 2013, Allane Brine filed a complaint with the Canadian Transportation Agency
(Agency) on behalf of herself, Richard, David and Michael Brine (Brines) against Air Canada
regarding certain problems associated with their travel to Cancun, Mexico in February, 2012.

The Brines purchased tickets to travel to Cancun with Air Canada on February 17, 2012.
Allane, Richard and David Brine were booked to travel from Vancouver, British Columbia,
Canada to Cancun via Toronto, Ontario, Canada, and Michael Brine was booked to travel from
Halifax, Nova Scotia, Canada to Cancun via Toronto. Their plan was for the family to meet in
Toronto and then to travel together to Cancun.

The departure of Flight No. AC108 (Vancouver-Toronto) was delayed such that Air Canada
knew that Allane, Richard and David Brine would not make it on time for their connecting Flight
No. AC1256 (Toronto-Cancun). As a result, Air Canada cancelled their boarding cards and
reprotected them on a subsequent flight. However, as Flight No. AC1256 was delayed in
departing, and one seat remained available, Air Canada offered this seat to Allane Brine, who
accepted it and continued her travel with Michael Brine, who had arrived from Halifax.
Allane Brine left her baggage to be transported by Richard Brine on a subsequent flight.

Richard and David Brine were reprotected to travel the following day, i.e., February 18, 2012, on
Flight No. AC993 from Toronto to Mexico City, Mexico and then on Flight No. AM445 from
Mexico City to Cancun. Due to a misconnection in Mexico City, Richard and David Brine
arrived in Cancun on February 19, 2012. Once in Cancun, they used transportation to their hotel.

The Brines request:

e a reimbursement of the cost of their four tickets, totalling $3,605.56, for the “wrong
decisions and mistreatment that Air Canada put the family through”;

o arefund of the following out-of-pocket expenses:
—  $277.60 (roaming charges for David Brine’s cellullar phone);

Canad?a'i'
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(6]

[7]

(8]

-2- DECISION NO. 55-C-A-2014

— $30.40 for other airport and hotel calls (the difference between the claimed $308 and
the $277.60 in roaming charges);

— $100 transportation to the hotel;

—  $30 (over the $30 meal vouchers provided by Air Canada) for meals purchased in
Toronto; and

—  $20 for meals purchased in Mexico.

e compensation for the delay in delivery of baggage, and the loss of certain items.
PRELIMINARY MATTERS

David Brine noted that some items were missing from his baggage when it was delivered late to
him in Cancun. In its submission, Air Canada advises that it provided compensation in the
amount of $193.65 for the late delivery of the baggage and for the missing items, and $100 for
the cost of transportation to the hotel. In addition, Air Canada states that damages for
inconvenience are not recoverable under the Convention for the Unification of Certain Rules for
International Carriage by Air - Montreal Convention (Montreal Convention). In their reply, the
Brines do not contest Air Canada’s submission with respect to baggage and transportation to the
hotel compensation. The Agency therefore considers this part of the complaint to be settled and
will not address it.

Also, the Agency will not address the Brines’ request for a reimbursement of their four tickets as
compensation for mistreatment because the Agency does not have jurisdiction to order payment
of compensation for things such as pain and suffering or loss of enjoyment.

RELEVANT TARIFF AND STATUTORY EXTRACTS

The Tariff provisions that were in effect at the time of the Brines’ travel [Rules 60(D)(3),
80(C)(1) and (2), 80(D), 89(Partl }(E)(1)(a) and 55(B)(5)(a)] as well as the statutory extracts and
Article 19 of the Montreal Convention are set out in the Appendix.

ISSUES

1. Were Richard and David Brine denied boarding, according to Rule 89 of Air Canada’s
International Passenger Rules and Fares Tariff, NTA(A) No. 458 (Tariff), relating to
denied boarding compensation, and, if so, what amount of denied boarding compensation
are they entitled to receive?

2. Did Air Canada properly apply the terms and conditions of carriage specified in
Rule 80(C), relating to schedule irregularity, of its Tariff as required by subsection 110(4)
of the Air Transportation Regulations, SOR/88-58, as amended (ATR)?
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3. Did Air Canada properly apply the terms and conditions of carriage relating to the limits
of liability as set out in Rule 55(B)(5)(a) of its Tariff, which incorporates the Montreal
Convention by reference, as required by subsection 110(4) of the ATR? If not, are the
complainants entitled to reimbursement for out-of-pocket expenses?

POSITIONS OF THE PARTIES
The Brines

The Brines submit that, knowing that they might be late to catch Flight No. AC1256 because of
their delay departing Vancouver, Allane, Richard and David Brine asked the Vancouver gate
crew to arrange to have a golf cart waiting for them at the Toronto-Lester B. Pearson
International Airport. The Brines indicate that a golf cart was not provided.

The Brines contend that some of the crew they had seen on Vancouver-Toronto Flight
No. AC108 boarded Flight No. AC1256 as a means of obtaining a last minute increase in
previously arranged off-duty time in Cancun, which originally was to involve a later departing
flight, and that some stand-by passengers boarded as well. The Brines also contend that some of
these people were given the preassigned seats of Richard and David Brine. The Brines wonder
why Richard and David Brine were passed over in Toronto while some crew and stand-by
passengers were able to travel on Flight No. AC1256.

The Brines also question why it took so long for Richard and David Brine to finally arrive in
Cancun; they were all in Toronto on February 17, 2012, but Richard and David Brine only
arrived in Cancun on February 19, 2012.

The Brines submit that Richard and David Brine should have been offered denied boarding
compensation at the Toronto-Lester B. Pearson International Airport when they were advised
that they would not be travelling on Flight No. AC1256.

The Brines seek compensation for the following out-of-pocket expenses, totalling $358, incurred
as a result of the flight delay and the delay in delivery of David Brine’s baggage:

e meal in Toronto: $30;
e two meals in Mexico City: $20; and
e roaming fees for cellular phone — airport and hotel calls: $308.

Air Canada

Air Canada submits that although Flight No. AC108 was initially scheduled to land in Toronto at
2:29 p.m., which would have allowed Allane, Richard and David Brine to make their connection
to Flight No. AC1256, it arrived at 3:42 p.m., i.e., two minutes after the scheduled departure time
of Flight No. AC1256.
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Air Canada indicates that as Flight No. AC1256 was pushed back to 4:13 p.m., Allane, Richard
and David Brine were able to get to the departure gate before the aircraft door was closed,;
however, they did not arrive at the gate before the boarding gate cut-off time.

Air Canada submits that because Allane, Richard and David Brine’s boarding cards and seat
assignments had been cancelled, they were told that they were no longer on board Flight
No. AC1256. However, Air Canada advises that as there was a seat that remained available,
Allane Brine opted to embark on Flight No. AC1256, albeit without her baggage.

Air Canada indicates that Richard and David Brine were reprotected on a flight departing the
following day to Cancun via Mexico City. Air Canada further indicates that Richard and
David Brine were not rebooked on Air Canada’s direct flights to Cancun as these flights were
already at full capacity. Due to a subsequent missed connection in Mexico City, Richard and
David Brine arrived at their final destination on February 19, 2012.

Air Canada advises that Richard and David Brine were each provided with a $30 meal voucher,
overnight accommodation in Toronto at a hotel near the airport, a $200 voucher, and a
reimbursement of $100 for the cost of transportation to the hotel. Air Canada further advises that
the Brines were given, on a goodwill basis, two 20 percent promotion codes, and that both the
vouchers and the promotion codes were used by the Brines towards the purchase of subsequent
travel.

Air Canada submits that the fact that Flight No. AC108 was delayed and caused Richard and
David Brine not to be able to successfully board Flight No. AC1256 constituted a missed
connection and, as such, Air Canada met its legal and contractual obligations towards them under
Rule 80(D) of its Tariff regarding missed connections. Air Canada adds that in cases of missed
connections, the transfer of baggage and movement time within the terminal must be taken into
account. This is exemplified by the fact that Allane Brine was able to board Flight No. AC1256
without her baggage.

Air Canada submits that, although compensation in the form of travel vouchers was given to
Richard and David Brine for the inconvenience they encountered for not being able to travel as
originally scheduled, they were not entitled to denied boarding compensation. The compensation
provided to them was a gesture of goodwill.

Air Canada contends that the exception to the payment of denied boarding compensation found
in Rule 89(Part 1)(E)(1) under the requirement to arrive on time clarifies and exemplifies the fact
that where such situations are the result of misconnections, the applicable regime is that of
misconnections under Rule 80(D), and not of denied boarding.
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Air Canada submits that even if Richard and David Brine were considered as having been denied
boarding, the conditions to receive denied boarding compensation under Rule 89(Part 1)(E)(1)(a)
of the Tariff were not fulfilled. Under this Rule, in order to be eligible to receive denied boarding
compensation, passengers must be present at the appropriate time and place, having complied
with applicable reservations, ticketing, check in and reconfirmation procedures, and being
acceptable for transportation. Air Canada states that it requires that passengers be at the boarding
gate within 30 minutes of the scheduled departure time of the flight, as set out on Air Canada’s
Web site and in Rule 60(D)(3) of the Tariff. As it was impossible for Allane, Richard and David
Brine to make their connection, as scheduled, they were offloaded from Flight No. AC1256.

With respect to the Brines’ submission respecting Air Canada’s failure to arrange for a golf cart
upon arrival in Toronto of Allane, Richard and David Brine, Air Canada submits that there is no
legal requirement for a carrier to facilitate the movement of a passenger during connections. This
is policy-driven and the extent of assistance directly provided to passengers whose connection is
at risk varies depending on the circumstances of the daily operations in a given airport and on the
transit security restrictions.

Air Canada asserts that its obligation in a case of a scheduled irregularity and missed connection
is to reprotect the passenger(s) or provide a refund, where requested. In this case, Air Canada
advises that David and Richard Brine were effectively reprotected as they travelled with Air
Canada to their final destination, and therefore, they are not entitled to a refund as there was no
unused portion of their tickets.

Air Canada submits that it is not liable for the consequential damages claimed by the Brines. In
this respect, Air Canada refers to Agency Decision Nos. 185-C-A-2003 (Yehia v. Air Canada)
and 31-A-1999 (Katchmar v. Air Ukraine).

With respect to the Brines’ claim seeking compensation of $358 for telephone and roaming
charges, and meals in Toronto and Mexico City, Air Canada submits that it more than fully
reimbursed the Brines in providing two $200 vouchers and two promotion codes for a 20 percent
discount, which provided the Brines with another $641.60 discount. Air Canada argues that the
provision of the vouchers and promotion codes, totalling savings of $1,041.60, exceeded that to
which the Brines were entitled. Air Canada submits that as a goodwill gesture, upon presentation
of relevant receipts, Air Canada will provide the Brines with compensation of $358 for
out-of-pocket expenses pertaining to telephone and roaming charges, and for meals in Toronto
and Mexico City.
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ANALYSIS AND FINDINGS

Issue 1: Were Richard and David Brine denied boarding, according to Rule 89 of Air
Canada’s Tariff, relating to denied boarding compensation, and, if so, what amount of
denied boarding compensation are they entitled to receive?

The Brines submit that Richard and David Brine were denied boarding, and wonder why they
were not offered denied boarding compensation, whereas Air Canada claims that Richard and
David Brine were not available at the boarding gate by the cut-off time for Flight No. AC1256
and therefore were not eligible for such compensation.

Pursuant to Rule 89(Part I}E)(1)(a) of the Tariff, to be eligible for denied boarding
compensation, passengers are required to present themselves for carriage at the appropriate time.
Given Air Canada’s evidence that Flight No. AC108 arrived in Toronto two minutes after the
scheduled departure time of Flight No. AC1256, it was not possible for Allane, Richard and
David Brine to present themselves at the boarding gate for Flight No. AC1256 at the appropriate
time as provided in Rule 60(D)(3).

The Agency notes the factual similarities between this case and the circumstances in Decision
No. 264-C-A-2013 (Azar v. Air Canada) in which the passenger also missed a connection and
had her seat given to another passenger, and sought denied boarding compensation. In that case,
the Agency found that the situation was not one of denied boarding, but a missed connection, and
determined that there was no entitlement to denied boarding compensation in such
circumstances.

For this case, the Agency is of the opinion that the event was also clearly a situation of a missed
connection, not a denied boarding.

In light of the fbregoing, the Agency finds that Richard and David Brine were not denied
boarding and, therefore, they are not entitled to denied boarding compensation.

Issue 2: Did Air Canada properly apply the terms and conditions of carriage specified in
Rule 80(C), relating to schedule irregularity, of its Tariff as required by subsection 110(4)
of the ATR?

The Agency notes that, on February 17, 2012, Air Canada’s Flight No. AC108 experienced a
schedule irregularity, as defined by Rule 80(C) of its Tariff in effect on the date of
commencement of Allane, Richard and David Brine’s carriage, in that the arrival of the flight in
Toronto was delayed, causing Richard and David Brine to miss their connection from Toronto to
Cancun. The Agency also notes that Air Canada satisfied the requirements of Rule 80(C) of its
Tariff by reprotecting Richard and David Brine, and by carrying them to their final destination.
Also, Air Canada provided Richard and David Brine with overnight accommodation in Toronto
and gave them meal vouchers.
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The Agency therefore finds that Air Canada properly applied its terms and conditions under
Rule 80(C) of its Tariff when it reprotected Richard and David Brine, and when it provided them
with overnight accommodation in Toronto and meal vouchers.

Issue 3: Did Air Canada properly apply the terms and conditions of carriage relating to the
limits of liability as set out in Rule 55(B)(5)(a) of its Tariff, which incorporates the
Montreal Convention by reference, as required by subsection 110(4) of the ATR? If not,
are the complainants entitled to reimbursement for out-of-pocket expenses?

In response to the Brines’ request for compensation of $358 for telephone and cellular phone
roaming charges, and for meals, Air Canada submits that it has more than fulfilled its obligation
by providing the Brines with travel vouchers and promotion codes for discounts, amounting to
savings of $1,041.60. However, as a goodwill gesture, upon presentation of relevant receipts, Air
Canada submits that it will provide the Brines with compensation of $358 for out-of-pocket
expenses pertaining to telephone and roaming charges, and for meals in Toronto and Mexico
City.

Article 19 of the Montreal Convention provides that:

The carrier is liable for damage occasioned by delay in the carriage by air of
passengers, baggage or cargo. Nevertheless, the carrier shall not be liable for
damage occasioned by delay if it proves that it and its servants and agents took
all measures that could reasonably be required to avoid the damage or that it was
impossible for it or them to take such measures.

Rule 55(B)(5)(a) of the Tariff provides that:

For the purpose of international carriage governed by the Montreal Convention,
the liability rules set out in the Convention are fully incorporated herein and shall
supersede and prevail over any provisions of this tariff which may be
inconsistent with those rules. '

In Decision No. 250-C-A-2012 (Lukdcs v, Air Canada), the Agency stated:

[25] It is clear that Article 19 of the Convention imposes on a carrier liability for
damage occasioned by delay in the carriage of, amongst other matters,
passengers, but a carrier will not be liable for damage occasioned by delay if it
proves that it and its servants and agents took all measures that could reasonably
be required to avoid the damage or it was impossible for them to take such
measures. As the Agency stated in the Show Cause Decision, with a presumption
of liability for delay against a carrier, there is a concomitant obligation for a
carrier to mitigate such liability and address the damage which has or may be
suffered by a passenger as a result of delay. In addition, Article 19 of the
Convention provides a carrier with a defence to the liability if it can show that it
took, or it was impossible to take, all reasonable measures to avoid the damage
caused by the delay. [...]
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The Agency is of the opinion that the delay in the departure of Flight No. AC108 on February
17, 2012, the subsequent delay in the arrival in Cancun of David and Richard Brine, and the
delay in the delivery of David Brine’s baggage, constitute a delay as referred to in Article 19 of
the Montreal Convention, and that the out-of-pocket expenses pertaining to telephone and
roaming charges, and for meals in Toronto and Mexico City, constitute damages that are
occasioned by those delays.

The Agency is also of the opinion that the travel vouchers and promotions codes were provided
to the Brines by Air Canada of its own volition, and not because it was compelled to do so by
any legislative or regulatory requirement.

The Agency finds that, although it was Air Canada’s obligation to demonstrate that it took all
reasonable measures to avoid the damage or that it was impossible for Air Canada to take such
measures, there is no evidence on file to show that Air Canada took all reasonable measures to
avoid the damage incurred by the Brines, or that it was impossible for Air Canada to take such
measures, as required by Article 19 of the Montreal Convention.

As such, in accordance with Article 19 of the Montreal Convention, Air Canada is liable for this
damage.

Consequently, the Agency finds that by not compensating the Brines for expenses related to the
cellular phone roaming and telephone charges, and meals, Air Canada failed to properly apply
the terms and conditions of carriage relating to the limits of liability as set out in
Rule 55(B)(5)(a) of its Tariff, which incorporates the Montreal Convention by reference, and
therefore contravened subsection 110(4) of the ATR.

CONCLUSION
Based on the above findings, the Agency, pursuant to section 113.1 of the ATR, orders
Air Canada to compensate the Brines, by not later than March 17, 2014, an amount of $348,

upon presentation of appropriate receipts, and to advise the Agency once that compensation has
been tendered.

(signed)

J. Mark MacKeigan
Member
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Office Canadian
des transports Transportation
du Canada Agency

DECISION N° 55-C-A-2014

le 14 février 2014

PLAINTE déposée par Allane, Richard, David et Michael Brine
contre Air Canada.

Référence n° M4120-3/13-05726
INTRODUCTION

Le 4 juin 2013, Allane Brine a déposé une plainte auprés de I’Office des transports du Canada
(Office) en son nom et au nom de Richard, de David et de Michael Brine (les Brine) contre

Air Canada concernant certains problémes associés a leur voyage a Canctin, Mexique, en

février 2012.

Les Brine ont acheté des billets pour se rendre a Canctin avec Air Canada le 17 février 2012,
Allane, Richard et David Brine avaient des réservations pour voyager de Vancouver
(Colombie-Britannique), Canada, a Canctn via Toronto (Ontario), Canada, et Michael Brine
avait une réservation pour voyager de Halifax (Nouvelle-Ecosse), Canada, 2 Canctn via Toronto.
Il était prévu que la famille se réunisse a Toronto et voyage ensemble jusqu’a Cancun.

Le départ du vol n° AC108 (Vancouver-Toronto) a été retardé de sorte qu’Air Canada savait
qu’Allane, Richard et David Brine ne pourraient pas arriver a temps pour le vol de
correspondance n° AC1256 (Toronto-Cancun). Par conséquent, Air Canada a annulé leurs cartes
d’embarquement et les a réacheminés sur un vol subséquent. Cependant, étant donné que le
vol n° AC1256 a ét€ retardé au départ, et qu’un siége était encore disponible, Air Canada a offert
ce siége a Allane Brine, qui I’a accepté et a poursuivi son voyage en compagnie de
Michael Brine, qui était arrivé d’Halifax. Allane Brine a laissé ses bagages pour qu’ils soient
transportés par Richard Brine sur un vol subséquent.

Richard et David Brine ont été réacheminés sur le vol n°AC993 du lendemain, c.-a.-d.
le 18 février 2012, de Toronto & Mexico, au Mexique puis sur le vol n° AM445 de Mexico a
Cancun. En raison du vol de correspondance manqué & Mexico, Richard et David Brine sont
arrivés a Cancun le 19 février 2012. Une fois arrivés a Cancun, ils ont utilisé un service de
transport jusqu’a leur hétel.

Canada
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Les Brine demandent :

e le remboursement du colt de leurs quatre billets, soit un total de 3 605,56 $, pour
[traduction] « les mauvaises décisions et le mauvais traitement que leur a fait subir Air
Canada » ;

¢ le remboursement des dépenses personnelles suivantes :

~ 277,60 $ (frais d’itinérance pour le téléphone cellulaire de David Brine);

— 30,40 $ pour d’autres appels a 1’aéroport et a I’hotel (la différence entre les 308 $
réclamés et les frais d’itinérance de 277,60 $);

— 100 $ pour le transport a I’hétel;

— 30 $ (en plus des bons de repas de 30 § fournis par Air Canada) pour des repas pris a
Toronto;

— 20 $ pour des repas pris a Mexico.

¢ une indemnité pour le retard dans la livraison des bagages et la perte de certains articles.
OBSERVATIONS PRELIMINAIRES

David Brine a remarqué que certains articles ne se trouvaient plus dans ses bagages lors de leur
livraison tardive a Cancun. Dans sa présentation, Air Canada souligne avoir accordé une
indemnité de 193,65 $ pour la livraison tardive des bagages et pour les articles manquants ainsi
que 100$ pour les frais de transport jusqu’a I’hotel. De plus, Air Canada fait valoir que les
dommages pour inconvénients ne sont pas recouvrables aux termes de la Convention pour
I'unification de certaines régles relatives au transport aérien international — Convention de
Montréal (Convention de Montréal). Dans leur réplique, les Brine ne contestent pas la
présentation d’Air Canada concernant 1’indemnité pour les bagages et le transport jusqu’a
I’hétel. Par conséquent, I’Office considére que cet élément de la plainte est réglé et ne
I’examinera pas.

En outre, I’Office n’examinera pas la demande de remboursement présentée par les Brine pour
leurs quatre billets a titre d’indemnité pour mauvais traitement, parce que 1’Office n’a pas
compétence pour ordonner le versement d’une indemnité pour des éléments comme la douleur, la
souffrance ou la perte de jouissance.

EXTRAITS TARIFAIRES ET LEGISLATIFS PERTINENTS
Les dispositions tarifaires qui étaient en vigueur au moment du voyage des Brine

[regles 60(D)(3), 80(C)(1) et (2), 80(D), 89 (partiel)}(E)(1)(a) et 55(B)(5)(a)] ainsi que les
extraits législatifs et I’article 19 de la Convention de Montréal sont énoncés dans 1’annexe.
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QUESTIONS

1. Le transporteur a-t-il refusé I’embarquement a Richard et &4 David Brine, conformément a
la régle 89 du tarif d’Air Canada intitulé International Passenger Rules and Fares Tariff,
NTA(A) No. 458 (tarif), qui régit I’indemnisation pour refus d’embarquement, et, dans
I’affirmative, quel montant d’indemnité pour refus d’embarquement sont-ils en droit de
recevoir?

2. Air Canada a-t-elle appliqué correctement les conditions de transport indiquées dans la
régle 80(C) de son tarif, relative aux irrégularités d’horaire, conformément au
paragraphe 110(4) du Réglement sur les transports aériens, DORS/88-58, modifié
(RTA)?

3. Air Canada a-t-elle correctement appliqué les conditions de transport relatives aux limites
de responsabilité énoncées a la régle 55(B)(5)(a) de son tarif, qui incorpore la Convention
de Montréal par renvoi, conformément au paragraphe 110(4) du RTA? Dans la négative,
les plaignants ont-ils droit au remboursement de dépenses personnelles?

POSITIONS DES PARTIES
Les Brine

Les Brine font valoir que, sachant qu’ils pourraient ne pas étre en mesure de prendre le
vol n® AC1256 en raison du départ tardif de Vancouver, Allane, Richard et David Brine ont
demandé aux préposés a la porte d’embarquement & Vancouver de prendre des mesures pour
qu’une voiturette les attende a 1’ Aéroport international Lester B. Pearson-Toronto. Les Brine
indiquent qu’aucune voiturette n’a été fournie.

Les Brine soutiennent que des membres du personnel qu’ils avaient vus a bord du vol n® AC108
Vancouver — Toronto ont pris le vol n° AC1256 de maniére a prolonger a la derniére minute le
temps hors service déja prévu a Cancun, c’est-a-dire qu’initialement, un vol de départ plus tardif
était prévu, et que quelques passagers en attente, ont également embarqué a bord. Les Brine
soutiennent également que certaines de ces personnes ont regu les siéges déja assignés a Richard
et David Brine. Les Brine se demandent pour quelle raison Richard et David Brine n’ont pu
embarquer a bord de ’aéronef a Toronto tandis que des membres du personnel et des passagers
en attente ont pu prendre le vol n® AC1256.

Les Brine se demandent aussi pourquoi il a fallu autant de temps & Richard et a David Brine pour
finalement arriver a Cancun; ils étaient tous a Toronto le 17 février 2012, mais Richard et David
Brine sont arrivés a Cancun seulement le 19 février.

Les Brine font valoir que Richard et David Brine auraient dii se voir offrir une indemnité pour
refus d’embarquement a I’Aéroport international Lester B. Pearson-Toronto lorsqu’on les a
informés qu’ils ne voyageraient pas a bord du vol n® AC1256.
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Les Brine demandent d’étre indemnisés pour les dépenses personnelles suivantes, soit un total de
358 $, engagées a cause du retard du vol et du retard dans la livraison des bagages de
David Brine :

e repas a Toronto : 30 $;
e deux repas & Mexico : 20 §;
e frais d’itinérance du téléphone cellulaire — appels a 1’aéroport et a I’hotel : 308 §.

Air Canada

Air Canada fait valoir que, bien que le vol n° AC108 devait initialement atterrir & Toronto a
14h29, ce qui aurait permis & Allane, Richard et David Brine de prendre le vol de
correspondance n° AC1256, le vol est arrivé a 15 h 42, c.-a.-d. deux minutes apres I’heure de
décollage prévue du vol n° AC1256.

Air Canada indique que, étant donné que le départ du vol n° AC1256 a été reporté a 16 h 13,
Allane, Richard et David Brine ont été en mesure de se présenter a la porte d’embarquement
avant la fermeture de la porte de l’aéronef; cependant, ils ne sont pas arrivés a la porte
d’embarquement avant ’heure limite d’embarquement.

Air Canada fait valoir que, étant donné que les cartes d’embarquement d’Allane, de Richard et
de David Brine et les si€éges qui leur avaient été assignés avaient été annulés, on leur a dit qu’ils
n’étaient plus a bord du vol n® AC1256. Cependant, Air Canada précise que, puisqu’il restait un
si¢ge disponible, Allane Brine a choisi de prendre le vol n° AC1256, mais sans ses bagages.

Air Canada indique que Richard et David Brine ont ét¢ réacheminés sur un vol partant le
lendemain en direction de Cancun via Mexico. Air Canada indique aussi que Richard et
David Brine n’ont pas €t placés sur des vols directs d’Air Canada en direction de Cancun parce
que ces vols étaient complets. En raison d’un vol de correspondance manqué ensuite 4 Mexico,
Richard et David Brine sont arrivés a leur destination finale le 19 février 2012.

Air Canada soutient que Richard et David Brine ont regu chacun un bon de repas de 30 $,
I’hébergement pour la nuit a4 Toronto dans un hdtel prés de ’aéroport, un bon de 200 $ et un
remboursement de 100 $ pour les frais de transport jusqu’a I’hotel. Air Canada soutient
¢galement avoir offert aux Brine, comme geste de bonne foi, deux codes de promotion de
20 pour cent, et que les Brine ont utilisé les bons et les codes de promotion pour I’achat d’un
voyage subséquent.

Selon Air Canada, le fait que le vol n® AC108 a été retardé et qu’en conséquence, Richard et
David Brine n’ont pas pu prendre le vol n” AC1256, a constitué une correspondance manquée et,
ainsi, Air Canada a respecté ses obligations juridiques et contractuelles envers eux en vertu de la
régle 80(D) de son tarif relative aux correspondances manquées. Air Canada ajoute que, dans les
cas de correspondances manquées, le transfert des bagages et le temps de déplacement dans
’aérogare doivent étre pris en compte. Ceci est illustré par le fait qu’Allane Brine a été en
mesure de prendre le vol n® AC1256, sans ses bagages.
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Air Canada fait valoir que, bien qu’une indemnité sous la forme de bons de voyage ait été
accordée a Richard et a David Brine pour I’inconvénient subi du fait qu’ils n’ont pas pu voyager
comme il avait ét€¢ prévu a ’origine, ils n’étaient pas admissibles 4 une indemnité pour refus
d’embarquement. L’indemnité qui leur a été accordée était un geste de bonne foi.

Air Canada indique que I’exception au paiement d’une indemnité pour refus d’embarquement
figurant dans la regle 89(partie 1)(E)(1) sous la disposition sur le respect de ’heure d’arrivée
démontre et précise le fait que lorsque de telles situations résultent de correspondances
manquées, il faut appliquer la disposition sur les correspondances manquées de la régle 80(D) et
non celle sur le refus d’embarquement.

Air Canada fait valoir que méme si on considérait que Richard et David Brine se sont vu refuser
I’embarquement, les conditions pour recevoir une indemnité pour refus d’embarquement en vertu
de la régle 89(partie 1)(E)(1)(a) de son tarif n’ont pas été remplies. En vertu de cette reégle, pour
étre admissibles a une indemnité pour refus d’embarquement, les passagers doivent se présenter
a ’heure et au lieu indiqués, s’étre conformés aux exigences en matiére de réservation, de
billetterie, d’enregistrement et de procédures de reconfirmation, et étre admissibles au transport.
Air Canada affirme que les passagers doivent se présenter a la porte d’embarquement dans les
30 minutes avant ’heure de départ prévue du vol, comme il est indiqué sur le site Web d’Air
Canada et dans la régle 60(D)(3) de son tarif. Etant donné qu’il était impossible pour Allane,
Richard et David Brine de prendre le vol de correspondance, comme prévu, ils ont été retirés du
vol n° AC1256.

En ce qui a trait a la présentation des Brine selon laquelle Air Canada n’a pas pris de dispositions
pour qu’une voiturette soit & leur disposition a 1’arrivée a Toronto d’Allane, de Richard et de
David Brine, Air Canada soutient qu’un transporteur n’a aucune obligation juridique de faciliter
le déplacement d’un passager entre les vols de correspondance. La situation est dictée par la
politique, et la portée de I’aide fournie directement aux passagers dont la correspondance risque
d’étre manquée varie selon les circonstances des activités quotidiennes dans un aéroport donné
mais aussi selon les restrictions en matiére de sécurité en transit.

Air Canada affirme que son obligation en cas d’irrégularité d’horaire et de correspondance
manquée consiste a réacheminer le ou les passagers ou a fournir un remboursement, lorsque
demandé. Dans le cas présent, Air Canada indique que David et Richard Brine ont bien €té
réacheminés puisqu’ils ont voyagé avec Air Canada jusqu’a leur destination finale et que, par
conséquent, ils ne sont pas.admissibles & un remboursement, car il n’y avait pas de portion
inutilisée a leurs billets.

Air Canada fait valoir qu’elle n’est pas responsable des dommages consécutifs réclamés par les
Brine. A cet égard, Air Canada renvoie aux décisions de ’Office n® 185-C-A-2003 (Yehia c. Air
Canada) et 31-A-1999 (Katchmar c. Air Ukraine).
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En ce qui concerne la demande d’indemnité de 358 § pour les frais de téléphone et les frais
d’itinérance et pour les repas a Toronto et & Mexico, Air Canada fait valoir qu’elle a plus que
dédommagé entiérement les Brine en leur donnant deux bons de 200§ et deux codes de
promotion donnant droit & un rabais de 20 pour cent, grice auxquels les Brine ont obtenu un
rabais additionnel de 641,60 $. Air Canada allégue que les bons et les codes de promotion
donnés, qui représentent une économie totale de 1 041,60 $, dépassent ce a quoi les Brine étaient
admissibles. Air Canada fait valoir que, comme geste de bonne foi, sur présentation des regus
pertinents, Air Canada fournira aux Brine une indemnité de 358 $ pour les dépenses personnelles
relatives aux frais de téléphone, aux frais d’itinérance et pour les repas a Toronto et a Mexico.

ANALYSE ET CONSTATATIONS

Question 1 : Le transporteur a-t-il refusé Pembarquement a Richard et a David Brine,
conformément a la régle 89 du tarif d’Air Canada, relative a4 ’indemnisation en cas de
refus d’embarquement et, dans Daffirmative, quel montant d’indemnité pour refus
d’embarquement sont-ils en droit de recevoir?

Les Brine font valoir que Richard et David Brine se sont vu refuser I’embarquement et se
demandent pourquoi on ne leur a pas offert d’indemnité pour refus d’embarquement, tandis
qu’Air Canada allégue que Richard et David Brine ne se sont pas présentés a la porte
d’embarquement a Pheure limite d’embarquement pour le vol n° AC1256 et ne sont donc pas
admissibles a une telle indemnité.

En vertu de la régle 89(partie 1)(E)(1)(a) du tarif, pour étre admissibles a une indemnité pour
refus d’embarquement, les passagers doivent se présenter pour le transport a I’heure appropriée.
Selon la preuve présentée par Air Canada et démontrant que le vol n® AC108 est arrivé a Toronto
deux minutes aprés I’heure de départ prévue du vol n® AC1256, il n’était pas possible pour
Allane, Richard et David Brine de se présenter a la porte d’embarquement du vol n° AC1256 a
I’heure appropriée comme le prévoit la regle 60(D)(3) du tarif d’Air Canada.

L’ Office note les similitudes factuelles qui existent entre le cas présent et les circonstances de la
décision n° 264-C-A-2013 (Azar c¢. Air Canada) dans laquelle la passagére a également manqué
un vol de correspondance, son siége a été donné a un autre passager et elle a réclamé une
indemnité pour refus d’embarquement. Dans ce cas, ’Office a conclu qu’il ne s’agissait pas d’un
refus d’embarquement, mais d’une correspondance manquée et par conséquent que la passagére
n’avait pas droit & une indemnité pour refus d’embarquement dans de telles circonstances.

Pour le cas présent, 1’Office est d’avis qu’il s’agissait clairement aussi d’un cas de
correspondance manquée et non pas d’un refus d’embarquement.

A la lumiére de ce qui précéde, I’Office conclut que Richard et David Brine ne se sont pas vu
refuser I’embarquement et que, par conséquent, ils n’ont pas droit & ’indemnité pour refus
d’embarquement.
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Question 2: Air Canada a-t-elle appliqué correctement les conditions de transport
indiquées dans la régle 80(C) de son tarif, relative aux irrégularités d’horaire,
conformément au paragraphe 110(4) du RTA?

L’Office note que, le 17 février 2012, le vol n® AC108 d’Air Canada a connu une irrégularité
d’horaire, aux termes de la régle 80(C) de son tarif en vigueur a la date du début du transport
d’Allane, de Richard et de David Brine, du fait que I’arrivée du vol & Toronto a été retardée, ce
qui a fait que Richard et David Brine ont manqué leur vol de correspondante de Toronto 2
Cancin. L’Office note également qu’Air Canada a satisfait aux exigences de la régle 80(C) de
son tarif en réacheminant Richard et David Brine et en les transportant a leur destination finale.
En outre, Air Canada a fourni 4 Richard et a David Brine ’hébergement pour la nuit 4 Toronto et
leur a donné des bons de repas.

L’Office conclut donc qu’Air Canada a correctement appliqué les conditions en vertu de la
regle 80(C) de son tarif quand elle a réacheminé Richard et David Brine et leur a fourni
I’hébergement pour la nuit & Toronto et des bons de repas.

Question 3 : Air Canada a-t-elle correctement appliqué les conditions de transport relatives
aux limites de responsabilité énoncées a la régle 55(B)(5)(a) de son tarif, qui incorpore la
Convention de Montréal par renvoi, comme ’exige le paragraphe 110(4) du RTA? Dans la
négative, les plaignants ont-ils droit au remboursement de dépenses personnelles?

En réponse a la demande d’indemnisation des Brine d’une somme de 358 $ pour des frais de
téléphone et d’itinérance pour le téléphone cellulaire, et pour des repas, Air Canada fait valoir
qu’elle a déja plus que rempli son obligation en fournissant aux Brine des bons de voyage et des
codes de promotion donnant droit & des rabais équivalant 4 des économies de 1 041,60 §$.
Toutefois, en guise de geste de bonne volonté, Air Canada propose d’offrir aux Brine une
indemnité de 358 $ au titre de dépenses personnelles liées a des frais de téléphone et d’itinérance
et pour des repas a Toronto et & Mexico, sur présentation des regus appropriés.

L’article 19 de la Convention de Montréal prévoit ce qui suit :

Le transporteur est responsable du dommage résultant d’un retard dans le
transport aérien de passagers, de bagages ou de marchandises. Cependant, le
transporteur n’est pas responsable du dommage causé par un retard s’il prouve
que lui, ses préposés et mandataires ont pris toutes les mesures qui pouvaient
raisonnablement s’imposer pour éviter le dommage, ou qu’il leur était impossible
de les prendre.

Laregle 55(B)(5)(a) du tarif prévoit ce qui suit :

Aux fins du transport international régi par la Convention de Montréal, les régles
de responsabilité¢ prévues dans celle-ci font partie intégrante du présent texte et
prévalent sur, voire remplacent, toutes les dispositions du présent tarif qui
seraient contraires auxdites régles.
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Dans la décision n® 250-C-A-2012 (Lukdcs v, Air Canada), I’Office a indiqué ce qui suit:

[25] 1l est clair en vertu de Iarticle 19 de la Convention que la responsabilité des
dommages résultant d’un retard dans le transport aérien de passagers, entre
autres, incombe au transporteur, mais qu’un transporteur n’est pas responsable
des dommages causés par un retard s’il prouve que lui, ses prépos€s et ses
mandataires ont pris toutes les mesures qui pouvaient raisonnablement s’imposer
pour éviter les dommages ou qu’il leur était impossible de les prendre. Comme
I’Office I’a indiqué dans la décision de demande de justification, lorsqu’il y a
présomption de responsabilité a I’égard d’un transporteur résultant d’un retard, le
transporteur a une obligation corollaire de ’atténuer et de se pencher sur les
dommages qui ont été causés ou qui pourraient €tre causés aux passagers en
raison du retard. De plus, P’article 19 de la Convention fournit au transporteur un
moyen de défense s’il peut démontrer qu’il a pris toutes les mesures qui
pouvaient raisonnablement s’imposer pour éviter les dommages causés par le
retard, ou qu’il lui était impossible de les prendre. [...]

L’Office est d’avis que le départ retardé du vol n® AC108, le 17 février 2012, et que le retard
subséquent de I’arrivée a Cancin de David et de Richard Brine ainsi que le retard de livraison
des bagages de David Brine constituent un retard aux termes de I’article 19 de la Convention de
Montréal et que les dépenses personnelles liées aux frais de téléphone et d’itinérance et aux repas
pris & Toronto et a Mexico constituent des dommages occasionnés par ces retards.

L’ Office est également d’avis que les bons de voyage et les codes de promotion ont été offerts
aux Brine par Air Canada de son propre chef et non pas parce qu’elle était tenue de le faire en
vertu d’une loi ou d’un réglement.

L’Office conclut que, méme s’il incombait a Air Canada de prouver qu’elle a pris toutes les
mesures qui pouvaient raisonnablement s’imposer pour éviter les dommages ou qu’il lui était
impossible de les prendre, le dossier ne comporte aucun élément de preuve démontrant qu’Air
Canada a pris toutes les mesures qui pouvaient raisonnablement s’imposer pour éviter les
dommages subis par les Brine ou qu’il lui était impossible de les prendre, comme 1’exige 1’article
19 de la Convention de Montréal.

Ainsi, conformément a I’article 19 de la Convention de Montréal, Air Canada est responsable de
ces dommages.

Par conséquent, I’Office conclut que, en n’indemnisant pas les Brine pour les dépenses lides aux
frais d’itinérance pour le téléphone cellulaire et de téléphone, et aux repas, Air Canada n’a pas
appliqué correctement les conditions de transport relatives aux limites de responsabilité énoncées
dans la régle 55(B)(5)(a) de son tarif, qui incorpore la Convention de Montréal par renvoi, et a
donc contrevenu au paragraphe 110(4) du RTA.
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CONCLUSION

A la lumiére des constatations qui précedent, I’Office enjoint a Air Canada, en vertu de
Particle 113.1 du RTA, d’indemniser les Brine, au plus tard le 17 mars 2014, d’un montant de
348 §, sur présentation des regus appropriés, et d’informer 1’Office quand 1’indemnité aura été
versée.

(signature)

J. Mark MacKeigan
Membre
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APPENDIX TO DECISION NO. 55-C-A-2014

Tariff Rules in effect at the time of the Brines’ travel

RULE 55 - LIABILITY OF CARRIERS

[.]
(B) - LAWS AND PROVISIONS APPLICABLE

[.]

(5)(a) For the purpose of international carriage governed by the Montreal Convention, the
liability rules set out in the Montreal Convention are fully incorporated herein and shall
supersede and prevail over any provisions of this tariff which may be inconsistent with those
rules.

RULE 60 -RESERVATIONS
[.]
(D) CHECK-IN TIME LIMITS

[.]

(3) The passenger must be available for boarding at the boarding gate at least 55 minutes prior to
scheduled departure time of the flight on which he/she holds a reservation.

EXCEPTIONS: Caracas 30 minutes
Grand Cayman 45 minutes
Tel Aviv 60 minutes

RULE 80 — REVISED ROUTINGS, FAILURE TO CARRY AND MISSED
CONNECTIONS

[.]
(C) SCHEDULE IRREGULARITY

(1) In the event carrier cancels a flight, fails to operate according to schedule, fails to stop ata
point to which the passenger is destined or is ticketed to stopover, substitutes a different type of
equipment or class of service, is unable to provide previously confirmed space, causes a
passenger to miss a connecting flight on which he holds a reservation, or the passenger is refused
passage or removed in accordance with Rule 25(A) carrier will at its option and as passenger’s
sole remedy either:
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(a) carry the passenger on another of its passenger aircraft on which space is available
without additional charge regardless of the class of service; or at carrier’s option;

(b) endorse to another air carrier with which Air Canada has an agreement for such
transportation, the unused portion of the ticket for purposes or rerouting; or at carrier’s
option;

(c) reroute the passenger to the destination named on the ticket or applicable portion thereof

by its own or other transportation services; and if the fare for the revised routing or class
of service is higher than the refund value of the ticket or applicable portion thereof as
determined from Rule 90(D), carrier will require no additional payment from the
passenger but will refund the difference if it is lower or;

(d) at passenger’s option or if carrier is unable to perform the option stated in (A), (B) or (C)

above within a reasonable amount of time, make involuntary refund in accordance with
Rule 90(D).

(2) In the event carrier is a codeshare carrier and the operating carrier cancels a flight, fails to
operate according to schedule, fails to stop at a point to which the passenger is destined or is
ticketed to stopover, substitutes a different type of equipment or class of service, is unable to
provide previously confirmed space, causes a passenger to miss a connecting flight on which he
holds a reservation, or the passenger is refused passage or removed in accordance with

Rule 25(A) carrier will, as the passenger’s sole remedy, if the operating carrier fails to do so:

(a) carry the passenger on another of its passenger aircraft on which space is available
without additional charge regardless of the class of service; or at carrier’s option

(b) endorse to another carrier or other transportation service, the unused portion of the ticket
for purposes of rerouting; or at carrier’s option

(c) reroute the passenger to the destination named on the ticket or applicable portion thereof
by its own or other transportation services; and if the fare for the revised routing or class
of service is higher than the refund value of the ticket or applicable portion thereof as
determined from Rule 90(D), carrier will require no additional payment from the
passenger but will refund the difference if it is lower at carrier’s option.

(d) or, at carrier’s option or if carrier is unable to perform the option stated in (A) (B) or (C)

above within a reasonable amount of time, make involuntary refund in accordance with
Rule 90(D).

(D) MISSED CONNECTIONS

In the event a passenger misses an onward connecting flight on which space has been reserved
because the delivering carrier did not operate its flight according to schedule or changed the
schedule of such flight, the delivering carrier will arrange for the carriage of the passenger or
make involuntary refund in accordance with Rule 90.
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RULE 89 - DENIED BOARDING COMPENSATION
(Part 1)

[..]

(E) COMPENSATION

In addition to providing transportation in accordance with (D), a passenger who has been denied
boarding involuntarily will be compensated by AC as follows:

(1) Conditions for Payment

(a) The passenger must present himself for carriage at the appropriate time and place:

(i) having complied fully with AC applicable reservation, ticketing, check-in and
reconfirmation procedures; and,

(i1) being acceptable for transportation in accordance with AC published tariffs.

RELEVANT STATUTORY EXTRACTS
Air Transportation Regulations, SOR/88-58, as amended

110. (4) Where a tariff is filed containing the date of publication and the effective date and is
consistent with these Regulations and any orders of the Agency, the tolls and terms and
conditions of carriage in the tariff shall, unless they are rejected, disallowed or suspended by the
Agency or unless they are replaced by a new tariff, take effect on the date stated in the tariff, and
the air carrier shall on and after that date charge the tolls and apply the terms and conditions of
carriage specified in the tariff.

113.1 If an air carrier that offers an international service fails to apply the fares, rates, charges or
terms and conditions of carriage set out in the tariff that applies to that service, the Agency may
direct it to:

(a) take the corrective measures that the Agency considers appropriate; and

(b) pay compensation for any expense incurred by a person adversely affected by its
failure to apply the fares, rates, charges or terms and conditions set out in the tariff.
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Convention for the Unification of Certain Rules for International Carriage by Air —
Montreal Convention

Article 19 — Delay

The carrier is liable for damage occasioned by delay in the carriage by air of passengers, baggage
or cargo. Nevertheless, the carrier shall not be liable for damage occasioned by delay if it proves
that it and its servants and agents took all measures that could reasonably be required to avoid
the damage or that it was impossible for it or them to take such measures.
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Régles tarifaires en vigueur au moment du voyage des Brine

REGLE 55 - RESPONSABILITE DES TRANSPORTEURS

[.]
(B) — LOIS ET DISPOSITIONS APPLICABLES

[.]

(5)(@) Aux fins du transport international régi par la Convention de Montréal, les regles de
responsabilité prévues dans celle-ci font partie intégrante du présent texte et prévalent sur, voire
remplacent, toutes autres dispositions du présent tarif qui seraient contraires auxdites régles.

REGLE 60 -RESERVATIONS

[.]
(D) DELAIS POUR L’ENREGISTREMENT

L]

(3) Le passager doit se présenter a la porte d’embarquement au moins 55 minutes avant I’heure
de départ prévue du vol pour lequel il détient une réservation.

EXECEPTIONS : Caracas : 30 minutes
Grand Caiman : 45 minutes
Tel-Aviv ; 60 minutes

REGLE 80 — CHANGEMENTS D”ITINERAIRE, DEFAUT DE TRANSPORT ET
CORRESPONDANCES MANQUEES

[...]
REGLE 80(C) — IRREGULARITES D’HORAIRE

(1) Si le transporteur annule un vol, n’assure pas un vol selon ’horaire prévu, ne s’arréte pas
a un point de destination ou a une escale du passager, remplace un type d’équipement ou
une classe de service, ne peut pas fournir un siége préalablement confirmé, fait en sorte
qu’un passager manque un vol de correspondance pour lequel il a une réservation ou
refuse au passager le transport ou le retire du vol conformément a la régle 25(A), le
transporteur, a sa discrétion et comme seul recours du passager, exercera 1’une des
options suivantes :

(a) transporte le passager sur un autre de ses aéronefs de passagers ou il y des places
disponibles, sans frais supplémentaires, indépendamment de la classe de service; ou,
a la discrétion du transporteur,
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(b) endosse auprés d’un autre transporteur a€rien avec lequel Air Canada a conclu un
accord pour ce transport la partie inutilisée du billet pour le réacheminement; ou, a la
discrétion du transporteur,

(¢) réachemine lui-méme ou par ’entremise d’un autre transporteur le passager vers la
destination figurant sur le billet ou la partie applicable du billet et, si le tarif du
nouvel acheminement ou de la classe de service est supérieur a la valeur de
remboursement du billet ou de sa partie applicable, selonla régle 90(D), le
transporteur ne demande pas de paiement supplémentaire au passager, mais
rembourse la différence si le tarif est inférieur; ou

(d) au choix du passager ou si le transporteur n’est pas en mesure d’exercer I’option
indiquée en (A), (B) ou (C) ci-dessus dans un délai raisonnable, effectue un
remboursement involontaire conformément a la régle 90(D).

(2) Si le transporteur est un transporteur a code partagé et le transporteur exploitant annule
un vol, n’assure pas un vol selon I’horaire prévu, ne s’arréte pas a un point de destination
ou a une escale du passager, remplace un type d’équipement ou une classe de service, ne
peut pas fournir un siege préalablement confirmé, fait en sorte qu’un passager manque
un vol de correspondance sur lequel il a une réservation ou refuse au passager le
transport ou le retire du vol conformément a la régle 25(A), le transporteur, comme seul
recours du passager, si le transporteur exploitant ne le fait pas, exercera [’une des options
suivantes :

(a) transporte le passager sur un autre de ses aéronefs de passagers ou il y des places
disponibles, sans frais supplémentaires, indépendamment de la classe de service; ou,
a la discrétion du transporteur,

(b) endosse aupres d’un autre transporteur aérien ou tout autre exploitant de service de
transport la partie inutilisée du billet pour le réacheminement; ou, a la discrétion du
transporteur,

(¢) réachemine lui-méme ou par entremise d’un autre transporteur le passager vers la
destination figurant sur le billet ou la partie applicable du billet et si le tarif du
nouvel acheminement ou de la classe de service est supérieur a la valeur de
remboursement du billet ou de sa partie applicable, selonla régle 90(D), le
transporteur ne demande pas de paiement supplémentaire au passager, mais, a sa
discrétion, rembourse la différence si le tarif est inférieur; ou

(d) ala discrétion du transporteur ou s’il n’est pas en mesure d’exercer 1’option indiquée
en (A) (B) ou (C) ci-dessus dans un délai raisonnable, effectue un remboursement
involontaire conformément a la régle 90(D).

(D) CORRESPONDANCES MANQUEES

Advenant qu’un passager rate son vol de correspondance & bord duquel un siége a été réservé
parce que le transporteur cédant n’a pas exploité son vol selon I’horaire établi ou a changé
I’horaire d’un tel vol, le transporteur cédant prendra les arrangements nécessaires pour le
transport du passager ou lui accordera un remboursement involontaire conformément 3 la
régle 90.
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REGLE 89 — INDEMNITE POUR REFUS D’EMBARQUEMENT
(Partie 1)

[..]

(E) INDEMNITE

En plus d’étre transporté en vertu de ce qui est énoncé au point (D), un passager qui s’est vu
refuser I’embarquement sera indemnisé par Air Canada comme suit :

(1) Conditions de paiement

(a) le passager doit se présenter pour le transport a I’heure et au lieu indiqués :

(1) il doit s’étre entierement conformé aux exigences pertinentes d’Air Canada en matiére
de réservation, de billetterie, d’enregistrement et de procédures de reconfirmation;

(i1) il doit avoir satisfait & toutes les exigences d’acceptation pour le transport
conformément aux tarifs publiés d’Air Canada.

EXTRAITS LEGISLATIFS PERTINENTS
Réglement sur les transports aériens, DORS/88-58, modifiée

110. (4) Lorsqu’un tarif déposé porte une date de publication et une date d’entrée en vigueur et
qu’il est conforme au présent réglement et aux arrétés de 1’Office, les taxes et les conditions de
transport qu’il contient, sous réserve de leur rejet, de leur refus ou de leur suspension par
I’Office, ou de leur remplacement par un nouveau tarif, prennent effet a la date indiquée dans le
tartf, et le transporteur aérien doit les appliquer & compter de cette date.

111. (1) Les taxes et les conditions de transport établies par le transporteur aérien, y compris le
transport a titre gratuit ou a taux réduit, doivent étre justes et raisonnables et doivent, dans des
circonstances et des conditions sensiblement analogues, étre imposées uniformément pour tout le
trafic du méme genre.

Convention pour Punification de certaines régles relatives au transport aérien international
— Convention de Montréal

Article 19 — Retard

Le transporteur est responsable du dommage résultant d’un retard dans le transport aérien de
passagers, de bagages ou de marchandises. Cependant, le transporteur n’est pas responsable du
dommage causé par un retard s’il prouve que lui, ses préposés et mandataires ont pris toutes les
mesures qui pouvaient raisonnablement s’imposer pour éviter le dommage, ou qu’il leur était
impossible de les prendre.
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From: @shaw.ca>

To: "Sylvie Giroux™ <Sylvie.Giroux@otc-cta.gc.ca>, <secretaire-secretary@otc-cta.gc.ca>
ccC: @aircanada.ca>, "Cathy Doyle™, | @®aircanada.ca>

Date: 14/11/2013 1:00 PM

Subject: Air Canada Complaint Response - Complaint File no. M4120-3/13-05726

Attachments: Air Canada Complaint response.pdf

Please reply to acknowledge receipt of "Air Canada Complaint Response”
document.

Mrs. Allane Brine
Mr. Richard Brine
David Brine

Michael Brine
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November 14, 2013
Canadian Transportation Agency — Sylvie Giroux, Analyst

Air Canada

ounsel — Regulatory & Litigation

Complaint File no. M4120-3/13-05726

It pains me and my family that Air Canada cannot get to the point of doing the
right thing but instead they are still relying on just their rules, but this incident
does not fall within their rules. Plain and simple this was a screw up that should
never have happened and they just are not willing to say sorry for ruining our
family vacation.

1. According to the Globe and Mail published Thursday, February 9, 2012 “Air
Canada is striving to avert a showdown next week after the union
representing pilots called a strike vote,” “Air Canada will be in a position to
lock out 3,000 members of the Air Canada Pilots Association or impose new
terms and conditions on them on Valentine’s Day”. “If ACPA obtains its
strike mandate, the union will be in a position on Tuesday to issue 72 hour
notice of walkout on February 17, but Capt. Tarves emphasized that no
decision has been made on staging a work stoppage”. This strike
date/work stoppage is on the same date that we were flying to Cancun;
could this have been the reason for the attitude by the gate crews and as
to why they treated their associates/flight crew better than their paying
passengers?

2. When the plane from Vancouver was going to be late due to “mechanical
difficulties” I asked the gate crew at the desk in Vancouver for a golf cart
to meet us in Toronto so that we could make our flight to Cancun, the
woman told me that I could use a wheel chair (talk about being insulted?!).
I was trying everything possible within my means to make sure that we
would make our connection to Cancun. On other trips I have seen golf
carts being used all the time to help transport passengers to their
connections. When we arrived in Toronto there was NO golf cart (nor a
wheel chair for that matter) waiting.
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3. When we landed in Toronto and while still taxiing to our gate I texted
Michael who was waiting for us at the gate with the plane to Cancun
told him to tell the gate crew that we had landed and that we were
on our way, to hold the plane. They knew we were coming! On page 3,
first paragraph of report she states that we were the only
passengers on board the flight from Vancouver with a connection to
Cancun with AC #1256. Does this imply that there are a minimum number
of passengers required to hold a connecting flight? Technically they were
also waiting for the 3 flight attendants from our flight. Furthermore, if they
were waiting for those flight attendants then why were they not waiting for
us, as we were on the same flight? We were told that “you're late!” but we
arrived at the gate within seconds of the Vancouver flight crew and
watched them walk straight down the skywalk onto the plane.

Michael was standing there to greet us at the gate.

4, commented that Air Canada was using the rule of having to be “at
the boarding gate within 30 minutes prior to departure of international
flights” against us, then why was this rule not applied to all none working
Air Canada employees travelling with your airline. It is apparent that Air
Canada is and can be flexible on the “30 minute rule”. Case in point:

While in
we were boarded on AC #034, an announcement came over the
PA system that we wo a on the tarmac (1/2 hour) with the
door open until a flight had landed and we were to wait for
those passengers to board our flig at was really nice that
our plane waited for those passengers and then while we were in the air
another announcement came over the PA saying that because we were
late taking off, passengers that were flying on with connecting flights to
Nere Now
being put on new flights and to go to new gate numbers, this was all done
for this passengers so that their flights and connections were not
inconvenienced in any way. They even asked the passengers who did not
have to rush to their connections to please stay seated so that the other
passengers could exit the plane first. It appears that this is a common
practice with Air Canada, why was none of this done for us back on
February 17, 2012 while we were flying from Vancouver?

000029



5. Why were the flight crew from flight AC #108 allowed to board to the flight

to Cancun but not us? Or if all “six” of us were late, then why did the
Cancun flight not close its doors to all “six” of us, rather than just “three”
of us? These are questions that Air Canada refuses to answer. Do you not
think it very odd that 3 passengers are denied boarding and in their place
are 3 flight attendants now on a 16 hour extended vacation? While on
route to Toronto both d I spoke to several members of our
flight crew and they all said “don't worry, they will hold the plane for you
because we are going to be on the same plane as you to Cancun”, These 3
stewardesses were suppose to leave on the Saturday morning flight to
Cancun but they were really excited because they were now going to
Cancun earlier; little did we know that meant they were taking our seats on
the plane thus causing our family to be split up and two members not to be
allowed on the flight to Cancun. Do you not find it strange that all 3 flight
attendants sat in the same row, side-by-side; the row that David was to sit,
yes that is only one seat but wasn't too hard to have the 2 stand-by
university students that were to sit next to David moved back to the 2
seats that and I were to occupy, how freeing up the whole
row for the flight attendants. Why did these flight attendants not give

their seats back, they really were not supposed to be in
Cancun until the next day? Yes I was eventually allowed to board the plane
but only after they “found” me a seat. This was after they realized that
they were sending _ Michael to Cancun without a parent (yes I
know that he was and that would have been a media
nightmare with all that Air Canada was having to deal with at
that point in time. I was the only family member with all the information on
the hotel and transportation information and when they
separated my family David were left without
that information. If Michael had of flown to Cancun without a family
member (me) he too would have been without that information and with
no way to get a hold of us. How would of Air Canada explained that to the
media? During the flight to Cancun 1 watched from my seat as each flight
attendant gets up and goes to the front of the plane and when they
returned to their seat they had changed out of their uniforms and into
street clothes.

000030



6. **We keep coming back to the same questions — Why were the 3 flight

attendants given the extral6 hours in Cancun? Furthermore, why did they
not step off the plane, revert to their original flight plan for Saturday
morning and allow our family to travel together?

. Air Canada speaks of giving us 2 x $200.00 vouchers plus 2 x 20% off
coupons, yes they did but only after I made several e-mail complaints to
from the Executive Centre. made me feel like
she was doing me a favour by giving me this money (it wasn't really money
but $200 off vouchers off flights) and coupons (good for only one year)
and if I did not accept their offer we would get nothing. Although we
appreciate this minimal gesture from Air Canada; we have always said that
we deserved more for what Air Canada put us through. Yes Air Canada
reimbursed us for out of pocket expenses but they nickel and dimed us,
not believing what we said, making us fight for every cent we received.
David is still out almost $300.00 on his cell bill as result of Mexican roaming
charges because he had to turn on his cell phone to find out where in
our hotel was. This charge would never have happened if Air
had not split up our family but of the Executive
Office would not allow that expense. avid was put
up in a hotel for the Friday but only after they were stuck in Toronto by the
inconsideration of the Toronto Air Canada gate crew and the flight
attendants who were sitting in their seats. Yes the hotel was paid for by Air
Canada, but do they think that makes up for my family members not being
allowed on the flight we paid for.

. Why did Air Canada book David as a “stand-by” passenger through
to Mexico City when we paid full fare for all our family members? What
would have happened i was able to get on that flight but not

because he was "stand-by”? You would have split up my family
again, luckily that was not the case but the potential for that was there to
happen. Why was AC #993 3 hours late in leaving Toronto Saturday
morning? This caused 0 miss several flights in
Mexico City. The weather was fine in Toronto, so it was not due to snow
storms. Did this have something to do with the pilot’s strike that was to
start the day before?
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9. Since the flight attendants were no longer on the Saturday morning flight
to Cancun via Montreal, in turns of customer service why couldn't
be given priority to occupy their vacant seats?

10. Why did it take until Sunday morning to arrive
in Cancun? Why were they not first on the list to get them to Cancun
quickly? Michael and I (plus our flight crew from Vancouver) all arrived on
Friday that is 2 days of our holidays that were ruined by having to wait for
family members to arrive due the actions of Air Canada. I had no clothes
for those days or toiletries until I was forced to buy what little I could. Air
Canada even tried to charge for having an extra checked bag,
my bag that was not with me in Cancun.

11. Not only did Air Canada lose| bag, unfortunately David’s bag
was broken into and things were stolen; as he was asked to give up his
bag keys in Mexico City. arrived Sunday morning. By

Tuesday evening Air Canada online lost luggage tracker had not found
David’s bag nor was it found by any Air Canada employee. It took a phone
call on Wednesday morning to an airport floor worker who searched and
found his bag, where a Cancun Airport Authority then had it delivered to
our hotel doorstep. Weeks after our trip, the lost baggage on line tracker
still had David’s bag listed as “in transit” status. We have now lost 5 days
of our holiday (David and Michael were only there for .
none of this would have happened if it were not for the actions of the Air
Canada employees in Toronto and Vancouver.

12. states that “passengers (us) did not suffer any
inconvenience”, what does consider an inconvenience?

a. No golf cart waiting states “there is no legal requirement for a
carrier to facilitate the movement of a passenger during connections”. I
asked for one while in Vancouver to help make our connection, what are
the golf carts for but to transport customers trying to make connections.
Family split up/separated.

It takes Air Canada 3 days to ge
Lost luggage /stolen items.

Out of pocket expenses.

Lack of customer service & caring.

o their destination.

mpoos
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No arrival agent was waiting us to give us new boarding passes at
the departure gate (or anywhere else for that matter), just two gate crew
members, the woman who told us “You're late!” and a an who
just stood back not saying or doing anything. After I left for Cancun

had to walk down the concord to find Air Canada’s
Customer Service (and 1 say this lightly), where the woman asked him
what did he wanted to do now, that it was up to him to decide (wasn't it
quite obvious that they needed new tickets).The woman would not look
in the eyes and it was like trying to pull teeth to get the new
tickets/boarding passes. These tickets/boarding passes were handwritten.
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In summary there were a whole series of events:

We tried in advance to help ourselves to make the connecting flights in asking
the gate crew at the desk in Vancouver for a golf cart to meet us in Toronto.

I texted Michael, who was waiting for us at the Toronto gate with the plane to
Cancun; to tell the gate crew that we had landed and that we were on our way
and to further hold the already awaiting plane.

Air Canada has a policy regarding the boarding gate within 30 minutes prior to
departure of international flights. It is apparent that Air Canada is and can be
flexible on this “30 minute rule”; we've seen numerous occasions where this rule
is flexible with many connection passengers.

Is it a coincidence that all 3 flight attendants sat in the same rbw, side-by-side;
the row that David was to sit?

Why did Air Canada boo
Mexico City when we pa

David as a “stand-by” passenger through to
for all our family members?

Air Canada even tried to charge
my bag that was not with me in Cancun.

for having an extra checked bag;

Why was AC #993 three hours late in leaving Toronto Saturday morning? This
0 miss several flights in Mexico City.

Not only did Air Canada lose bag, unfortunately David’s bag was broken
into and things were stolen.

Weeks after our trip, the Air Canada online lost luggage tracker still had not
found his bag.

We have not heard any apology or why someone made a decision to hold the
plane for the flight attendants but not for us. This is the point where the domino
effect kicked in, that lead to a many further misfortunes:

Late plane.

More missed connections.

Lost bag and stolen items.
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Questions to address;

You allowed the flight crew from flight AC #108 to board the awaiting plane to
Cancun but why not us?

If all “six” of us were late, then why did the Cancun flight not close its doors to
all “six” of us, rather than just “three” of us?

Why were the 3 flight attendants given the extra 16 hours in Cancun?

Why did they not step off the plane, revert to their original flight plan for
Saturday?

Whereas the flight attendants were no longer going on the Saturday morning
flight to Cancun via Montreal; in terms of customer service, why wasn't
not be given priority to occupy their vacant seats?

CONCLUSION

Nine months prior, we bought our plane tickets through the Air Canada web site
and we were allowed the specified connection times between flights. We arrived
early to the Vancouver airport, had no problems going through security and did
not cause any problems or issues. We did everything right, the delay was due a
ledged “"mechanical issues”, however we were treated differently than the flight
attendants who were given an early a vacation in Cancun.

We have never stopped flying with Air Canada; we like the planes, the seat sizes
and for the most part their schedules to different destinations. Even with this
incident we have continued to fly Air Canada but on that date back on February
17, 2012 you, Air Canada, failed us as passengers and we were made to feel that
we did not matter.

We are not asking compensation due to mechanical difficulties as stated by

but for the wrong decisions and mistreatment that Air Canada put our family
through on that date and the dates to follow. This not a case of missed
connections but denied boarding and as result of that we are asking for our air
fare ($3,605.56) plus David’s roaming charges ($247.80) returned to our family.

Allane Brine on behalf of herself and Richard, David & Michael Brine
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* From: Cathy Doyle < — Maircanada.ca>
"secretary@otc-cta.gc.ca” <secretary@otc-cta.gc.ca>
"sylvie.giroux@otc-cta.gc.ca” <sylvie.gi

@aircanada.ca>, @shaw.c
: 08/11/2013 8:54 AM
Subject: Complaint M4120-3/13-05726

Attachments: image001.jpg; image002.jpg; imaged03.jpg; image004.jpg; image005.jpy; Air Canada's
Answer 08NOV13.pdf, Annex A to G.pdf

All,
Please find attached Air Canada's Answer to the complaint filed by Ms. Allane Brine.
Yours sincerely,

[Description: AC_logol<http:/fwww aircanada.com/>

Zip YUL1276
C.P. 7000, Succ. Aéroport
Dorval QC H4Y 1J2

@aircanada.ca<mailto
[Description: Skytrax_4star_fr]

[Description: enviro_logo_bil-f-e_2]  [Description: twitter_newbird_boxed_whiteonblue]
<https://twitter.com/aircanada> [Description: F_Facebook_] <hitps://www facebook.com/aircanada>
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O

AIR CANADA

E Law Branch, Zip 1276
_ Regulatory & Litigation P.O. Box 7000, Station Airport
Direct line: Dorval, Québec
Fax; (514) 422-5829 H4Y 112
Email: iai 408
VIA EMAIL

November §, 2013

The Secretary

CANADIAN TRANSPORTATION AGENCY
15 Eddy Street, 17" Floer,

Hull / OTTAWA, Canada

K1A ON9

To the attention of Sylvie Giroux, Analyst

RE: Complaint File no. M4120-3/13-05726
Complaint of Allane L. Brine against Air Canada.
Our file: 4402.0652

The present constitutes Air Canada’s Answer to Mrs. Allane Brine’s complaint made on behalf
of herself, Mr. Richard Brine, David Brine and Michael Brine regarding her and her family’s
travels to Cancun on February 17 and 18, 2012. We understand that the complaint pertains to the
following:

- Baggage (delayed and/or lost and/or allegedly stolen);
- Denied Boarding;
- Delays (due to mechanical),

We also understand that Mrs. Allane Brine is seeking the following remedies: (1) a refund, (2}
compensation, and (3) consideration for future travel.

At the outset, we would like to call to the Complainants’ attention the fact that the form and.
content of this lctter necessarily takes a legalistic approach. In this regard, we trust that the
Agency has made clear that the holder of an international license must respond to complaints to
the Agency in a manner that involves the consideration and application of légal principles and

000037



statutory interpretation to the facts at hand. We therefore respond in accordance with required
procedures under the Canada Transportation Act (5.C. 1996, ¢.10).

1. APPLICABLE RULES

As this is a case in which the complainants are arguing that Air Canada did not provide service in
accordance with its contractual obligations, the tariff provisions applicable for the complainant’s
travels are referenced below. We disclaim, however, that the below-referenced tariff
provisions are no longer applicable and have changed since the Complainants purchased
their tickets and travelled.

As the travel itinerary was between Canada and Mexico, The provisions of Air Canada’s
International Tariff on the date the tickets were purchased are applicable. For the purposes of the
present file, the fo]lomng International Tariff Rules are at issue: Rule S5(C) with respect to the
limitations of the carrier’s liability, Rules 60(D)(3) and 60(D)4) with respect to.reservations and
applicable time-limits; Rule 80(D) with respect to missed connections, and Rule 89(Part 1)XE)
with respect to denied boarding compensation amounts. The identified tariff provisions are
provided in Annex A,

In addition, the contract of carriage was also subject to the Convention for the Unification of

certain Rules for International Carriage by Air, signed in Montreal on May 28, 1999 (the
“Montreal Convention™}, enacted in Canadian law by the Carriage by Air Act, R.S.C. c. C-26.

{I. RELEVANT FACTS
i. Sequence of events during travels

‘Mrs. Allane Brine and her family had purchased tickets on or about for outbound
itincraries set out below. As we understand, the return portion of their travels is not subject to the
complaint. Consequently, it will not be addressed herein.

Passéngers Mrs. Allane Brine, Mr. Richard Brine and David Brine were scheduled to take the
following flights. Each passenger had been checked in with one checked baggage (see the
departure vontrol system (“DCS”) records, Annex B).

- ACI108 from Vancouver (YVR) to Toronto (YYZ) on 17 February 2012, scheduled to
depart at 7:00 and arrive at 14:29. Due to the delay of flight AC108, the flight actually
arrived at 15:42 at gate D26 (see AC108 flight record, Annex C).

- ACI1256 Torento (YYZ) to Cancun, Mexico (CUN) on 17 February 2012, scheduled to
depart at 15:40 and arrive at 18:55. The departure of this flight was subsequently delayed
to approximately 16:13 and departed out of gate E69 (see AC1256 flight record, Annex
D).

With respect to Michael Brine, he was travelling separately and had a different itinerary than the
rest of his family. He was not offloaded from flight AC1256. For the purpose of providing
complete inforination, he was scheduled to take the following flights.

- AC605 from Halifax (YHZ) to Toronto (Y'YZ) on 17 February 2012, scheduled to depart
at 7:00 time and arrive at 8:25 time;

- ACI1256 Toronto (YYZ) to Cancun, Mexico (CUN) on 17 February 2012, scheduled to
depart at 15:40 and arrive at 18:55. As previously stated, the departure of this flight was
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subsequently delayed to approximately 16:13 and departed out of gate E69 (sce AC1256
flight record, Annex D).

Although AC108 was initially scheduled to land in Toronto at 14:29, which would have allowed
the passengers to make their conriection to AC1256 departing at 15:40, it actually arrived at the
gate at 15:42 (Annex C). In other words, flight AC108 arrived two minutes after the scheduled
departure time of AC1256. As such, at 14:30 (see DCS records in Annex B where it is indicated
that they were offloaded at 19:30 Zulu time), Air Canada’s systems detected that Mrs. Allane
Brine, Mr. Richard Brinc and David Bririe would not arrive in time to take flight AC1256 and
thcrefore cancelied their’ boardmg card and seat assrgnment for that fllght (“ofﬂoaded” in the

connectmn with AC1256.

Notwithstanding the delayed arrival of AC108, because the departure of AC1256 was pushed
back to 16:13, the complainants Mrs. Allane Brine, Mr. Richard Brine and David Brine were
able to get the departure gate E69 before the aircraft door for flight AC1256 was closed.
Nonetheless, they did not arrive at the gate before the boarding gate cut-off time, as explained
below.

As their boarding cards and seat assignments for flight AC1256 had been cancelled, the Air
Canada agent correctly advised them that they were no longer onboard flight AC1256.
Nonetheless, as there was a seat that remained available, Mrs. Allane Brine, who then opted to
continue her travels without a bag (Mt Brine subsequently travelled with two bags); was able to
embark flight AC1256.

Mr. Richard Brine and David Brine were reprotected on the following flights departing on
18 February 2012, between Toronto and Cancun via Mexico City.

- AC993 Taronto (YYZ) to Mexico City (MEX) on 18 February 2012, scheduled to depart
-at 8:10 and actually departing at 10:57,

- AM445 Mexico City (MEX) to Cancun, Mexico (CUN) on 18 February 2012, departing
at 14:55

Mr. Richard Brine and David Brine were not rebooked on the direct Air Canada flights between
Toronto and Cancun departing on 18 February 2012 as those flights were already at full capacity.

They were provided with a $30 meal-voucher as well as overnight accommodations in- Toronte at

a hotel near the airport.

Mr. Richard Brine completed his travels to Cancun with two checked bags while David Brine
travelled with one checked bag, as appears from the bag tag references in their DCS records
(Annex B). Based on the evidence on file, Mr. Richard Brine completed his travels with the bag
initially checked by Mrs. Allane Brine on flight AC108. This is derived from the fact that he
completed his travels with two (2) checked bags, as well as indicated in his correspondence dated
27 March 2012 that . did not have her bags either until we arrived on Sunday”.

We understand that, notably due to a subsequent missed connection in Mexico City,
Mr. Richard Brinc and David Brine arrived at their final destination on 19 February 2013.
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ii. Compensation claimed

a.  Baggage claims
In the complaint, it is atleged that damages are due notably for:
- The interim expenses of $24 caused by the delay in delivery of David Brine’s baggage;
- The interim expenses of $51.50 dueto the fact that Mrs. Allane Brine opted in Toronto to
have her baggage be transported by Mr. Richard Brine from Toronto to Cancun;
- Missing shorts from David Brine’s baggage allegedly valued at $100 (see correspondence
from Richard Brine dated 27 March 2012).
According to Air Canada’s record, the complainants were reimbursed the following amounts:
- $118.15 for the alleged missing items from David Brine’s bags;
- $75.5 for alleged interim expenses.
The above claims and reimbursement appear in the correspondence between Mrs. Allane Brine

and Air Canada’s baggage claims department, dated June 201 2, annexed hereto as Annex E.

b. Compensation claims

We understand that the compensation requested by the complainants includes (see
cotrespondence from Richard Brine dated 27 March 2012, already on file):

= A refund of the tickets that were purchased for a total amount of $3,605.65, which
includes the ¢osts of the tickets purchased for Mrs. Allane Brine, Mr. Richard Brine and
David Brine for a total of $2,697.26 in addition to the ticket purchased for Michael Brine
for a total of $908.39.

- A reimbursement of all of their claimed expenses:

e $277.60 in data roaming charges for the use of David Brine’s cell phone (see
correspondence of Mrs. Allane Brine dated 24 May 2012, already on file);

¢ $30.40 for other airports and hotel calls (the difference between the claimed $308
and the $277.60 in alleged roaming fees);

e $100 transportation to hotel;
o $30 (over the $30 meal vouchers) for meals purchased in Toronto;
»  $20 for meals purchased in Mexico,
In response to these claims, the complainants were given the following amounts, vouchers and
promotion codes for future travel:
- $100 draft in order to reimburse for the cost of transportation (Annex F).

- Two 20% promotion codes (4X4T42CI and CQM8AN71) provided on a goodwill basis,
as appears from Air Canada Customer Relations letter dated 11 June 2012, already on
file;
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- Two $200 vouchérs for David and Richard (0140706926959) and (0140706927199)
provided on a goodwill basis, as appears from the Air Canada Customer Relations letter
dated 13 April 2012, already on file.

The Complainants have accepted the entirety of the above compensation as well as promotion
codes, Tz ‘ ' i

IIL AIR CANADA’S POSITION

i. Air Canada met its legal and contractual obligations towards the Complainants

Although the complainants ultimately received compensation in the form of $200 travel voucher
for Mr. Richard Brine and David Brine's inconvenience with not being able to travel onboard
AC108, they nonetheless seek the reasons for which denied boarding compensation was not
offered to them on the spot. Air Canada submits that they were not entitled to denied boarding
compensation and any compensation provided to them in this regard was as'a gesture of goodwill,
above and beyond the obligations that Air Canada has towards the complainants.

a. Complainants Mrs. Allane Brine, Mr. Richard Brine and David Brine missed their
connectton to AC1256

The fact that AC108 was. delayed and caused Mr. Richard Brine and David Brine to not be able
to successfully board AC1256 constituted a missed connection. As such, Air Canada met its legal
and contractual obligations towards them under International Tariff Rule 80(D) regarding missed
connections:

International Tariff Rule 80(D) sets out the obligation to arrange for the carriage of the passenger
in the event that a passenger misses an onward connecting flight on which space has been
reserved because the previous flight was not operated according to schedule.

As previously explained, due to the late arrival of flight AC108, which only arrived at the gate in
Toronto at 15:42 on February 17" 2012, the Complainants were offloaded from AC1256 as they
were not able to successfully make the connecting flight. As previously explained, it would not
have been possible for them to be at the gate within 30 minutes of the scheduled departure time
of AC1256, which was set to depart at 15:40. Furthermore, even had the complainants not been
offloaded, and cven considering the revised time of departure of AC1256, which was set back to
16:13, it would still not have been possible for the Mrs, Allane Brine, Mr, Richard Brine and
David Brine to be at the gate before the 30 minute boarding cut-off time. Furthermore, their
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baggage would not have been able to be transferred onto AC1256 due to the limited amount of
time between the arrival of AC108 and the departure of AC1256. In the cases of missed
connection, the transfer of baggage and movement time within the terminal must also be taken
into account. This is exemplified in the fact that Mrs. Allane Brine boarded flight AC1256
without her bag, choosing to rather have it carried by Mr. Richard Brine.

The exception to the payment of denied boarding compensation found in Rule 89(Part 1)(E)(1)
under the requircment to arrive on time clarifies and exemplifies the fact that where such
situations are the result of misconnections, the applicable regime is that of misconnections under
International Tariff Rule 80(D) and not of denied boarding. As such, this was a case of a missed
connection, and not of denied boarding,

b. The Complainants are hot entitled to denied boarding compensation

Even if the Complainants were considered as having been denied boarding, the conditions to
receive denied boarding compensation under Rule 89(Part 1)(E)(1)(A) of the International Tariff
were not fulfilled. Under this rule, passengers must be acceptable for transportation in
accordance with the published tariffs. Air Canada’s Intemmational Tariff Rule 89 sets out when
Air Canada has the obligation to pay a passenger denied boarding compensation. Tariff Rule 89
is divided into three parts, each part applying to different itinerary types. For the purposes of this
complaint, International Tariff Rule 89(Part 1) is applicable:

Under Rule 89(Part IE)}1)A); in order to be eligible for denied boarding compensation, it was
necessary for the passenger to be present at the appropriate time and place having complied with
applicable reservations, ticketing, check-in and reconfirmation procedures, and being acceptable
for transportation in accordance with the published tariffs,

Therefore, in order to be acceptable for trangportation in accordance with Air Canada’s published
tariffs, passengers must be present at the gate at the boarding cut-off time: Air Canada requires
that passengers be ‘at the boarding gate within 30 minute of the scheduled departure time.
Passengers had and still have the obligation to be present at the gate within a certain amount of
time as set out on Air Canada's website and in Rule 60(D)(3) of the International Tariff'. As it
was apparent that it was effectively impossible for the Comiplainants Mrs. Allane Brine, Mr.
Richard Brine and David Brine to make their connection, as scheduled, they were offloaded from
AC1256.

Due to the delay of flight AC108 on which Mrs. Allane Brine, Mr. Richard Brine and David
Brine were travelling, said flight was only to arrive in Toronto afier the scheduled departure of
flight AC1256. Even had the passengers not been offloaded at 14:30 from flight ACI256, it
would not have been possible for them to be at the gate within the required time limits. As
appears from the times previously listed, although AC108 was initially scheduled to land in

' Note that, at the time of the Complainant’s contract of carriage, the content of Rule 60(D)X3) on
reservations and applicable time-limits referred to a 55 minute cut-off time for passengers to be at the
boarding gate. However, Air Canada has consistently been applying a 30 minute cut-off time, in
accordance with the information communicated to its. passengers on the Air Canada website at
www.aircanada.com/en/travelinfo/airport/checkin html. For greater transparency, Rule 60(D)(3) was revised in
April 2012 in order to reflect this 30 minute cut-off time for passengers to be present at the gate.
Passengers did not suffer any inconvenience regarding the terms in the International Rule as Air Canada
was applying a more generous required time for them to be present at the boarding gate than what was
listed in the International Tariff.
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Toronto at 14:29, which would have allowed the passengers to make their connection to AC1256
departing at 15:40, it actually arrived at 15:42 (Annex C). Even if we were to consider the
reviséd departure time of AC1256, which effectively left the gate at 16:13 (Annex D), it would
not have been possible for the plaintiffs to disembark flight AC108 at gate D26 and be at gate
E69 for flight AC1256 within a period of one minute,

The obligation to be at the boarding gate within 30 minutes prior to the departure of international
flights is. a contractual obligation assumed by the passenger and is necessary for operational
reasons (including security measures). In order to properly carry out the boarding process in a
timely manner, Air Canada requires, for international flights, that all passengers be at the gate
within a specified time so that they can board the aircraft at the appropriate time. Air Canada
staff requires time to ensure that boarding can be completed, travel documents checked,
passengers with special needs accommodated, luggage safely stowed in the overhead bins or
under the seat in front of the passenger, prior to final passenger count and close of the flight.
Moreover, it is a fact that some passengers do not make it to the flight, ‘although they are
checked-in, cither because they checked-in from a remote station and never make it to the airport,
they are blocked at security (and possibly at customs in the case of passengers transiting from the
U.S.), or they get waylaid. If a passenger is not at the gate in time, or not checked-in, or if the
system detects the passenger will not be there, any baggage checked-in by that passenger must be
off-loaded. As well, during that period, passengers who are standing-by for a- flight can be
assigned a seat that is vacant. The cut-off time to arrive at the gate allows gate agents to ensure
that all passengers have boarded when they begin procéssing the list of standby passengers.

The fact that carriers require passengers to comply with boarding gate deadlines is recognized by
the Agency in their Fly Smart publication®, which informs consumers to be aware that such
deadlines exist and vary from carrier to carrier and between domestic and international flights.
The Agency informs consumers, through this publication, that “Check-in and boarding gate
reporting deadlines vary from carrier to carrier and between domestic and international flights.
If you miss any of them, the carrier may reassign your pre-reserved seat and/or cancel your
reservation. In such situations, the air carrier has no obligation io put you on a later flight or to
refund any portion of your unused ticker”.

Finally, there is no legal requirement for a carrier to facilitate the movement of a passenger
during connections. This is policy driven and the extent of assistance directly provided to
passengers whose connection is at risk varies depending on the circumstances of the daily
operations (for e.g. weather conditions and number of irregular operations) in a given airport and
on the transit security restrictions. For example, usually, where Air Canada cxpects a passenger
to miss a connection due to the late arrival of a flight, an arrival agent will meet the passenger at
the exit of the aircraft and/or intercept them with a new boarding card or rebook them on another
flight. Unfortunately, due to. the length of time since February 2012, it is no longer possible to
determine what measures were in place on the date the Complainants travelled.

iil. Air Canada has already compensated the Complainants

a. Refund Request

The Agency’s jurisdiction is limited to the application of the carrier’s Tariff Rules. Accordingly,
Tariff Rule 80 outlines Air Canada’s obligation in the case of a scheduled irregularity and missed

? Canadian Transportation Agency, Fly Smart guide, available online at:
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corinection, which is to reprotect the passenger or make a refund, where requested. In the present
case, the passengers were effectively reprotected. They travel onboard Air Canada to their final
destination. In siich a case, passengers are not entitled to a refund — as there is no unused portion
of the ticket.

Furthermore, with respect to Mr. Richard Brine and David Brine, Air Canada applicd the terms
of its Tariff Rule 80(C)(3) and ensured that they were accommodated overnight and given meal
vouchers,

b. Baggage Claims

Damages for inconvenience are not recoverable under the Montrcal Convention. This
interpretation is confirmed by Canadian case law, notably in Lukacs v. United Airlines Inc. (2009
MBCA 111) and Simard v. Air Canada Inc. (2007 QCCS 4452).

As such, only out of pocket expenses are recoverable where there is a delay in the delivery of
baggage; see Girard et al. v. Air Canada (Qe. Court) October 22, 2009, 500-32-019501-079.

Air Canada submits that, in accordance with the Montreal Convention, the complainants should
only be compensated for out-of-pocket expenses associated with the delay in the baggage, up to
the amounts set out in article 22 of the Montreal Convention. Non-compensatory damages, such
as an afleged loss of time and inconvenience, are not recoverable pursuant to article 29 of the
Montreal Convention,

Air Canada provided to the Complainants a refund associated with interim expenses and alleged
lost items, for a total of $193.65. The reimbursement was carried out notwithstanding the fact
that the Complainants did not provide Air Canada with the receipts for said expenses {Annex E),
as required under Tariff Rule 55. Air Canada has therefore fulfilled its obligations in this regard.

¢. Compensation claims

As specified. above, Air Canada has compensated a total of $100 of the claimed transportation
expenses.

The remaining claim of $358 pertains to telephone and roaming charges and amounts claimed for
meals in Toronto and Mexico. Air Canada notes that it more than fully reimbursed the
passengers in providing two $200 vouchers for a total of $400 as well as two promotion codes
for a 20% discount that provided the Complainants with another $641.60 discount. Both the
provision of the vouchers and the promotion codes — totaling a savings of $1041.60 — were above
what the passengers: were entitled to. As such, we submit that Air Canada fulfilled its obligations
to compensation out of pocket expenses for the Complainants.

Even though Air Canada considers that it fulfilled its legal obligations towards the complainants,
as an additional measure of goodwill, Air Canada will provide the Complainants with the
balance of up to $358 upon presentation of relevant receipts.

d. Other claims
With respect to claims beyond the scope of out-of-pocket expenses, International Tariff Ruie

55(CX10) specifically sets out that Air Canada is not liable for consequential damages claimed
by passengers.
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The Agency has no jurisdiction to award additional damages sought by the Complainants that are
not provided for under the International Tariff and unrelated to their out-of-pocket expenses. We
refer to the Agency’s previous decisions in Danny Yehia v. Air Canada, 185-C-A-2003, where
the Agency recognized that its jurisdiction was limited with respect to compensation:

With respect to the issue of compensation, the Agency has the authority, pursuant to
paragraph 113.1(b) of the ATR, to order a carrier to compensatc a passenger for his
or her out-of-pocket expenses if these arose as a direct result of the carrier's failure to
respect its tariff.

Under this provision, however, the Agency does not have any jurisdiction to order
compensation for loss of income, pain and suffering, or stress, These are issues that
can only be resolved by the civil courts,

This decision was based on Roman Katchmar v. Air Ukraine, 31-C-A-1999, where the Agency
affirmed that it has no authority to determine an entitlement to compensation in what is properly
-a civil matter. In Katchmar, the complainant was claiming monetary compénsation for the
inconvenience experienced and the loss of holiday time and various opportunities. In addition to
the foregoing, the recovery of general damages for inconvenience is excluded by the Montreal
Convention, which provides the éxclusive rules that govern carrier liability in'such a context®,

IV.CONCLUSION

In light of the above, and as evident from the Complainants’ correspondence to Air Canada,
already on file, the present complaint pertains to the Complainants’ dissatisfaction with the
service they reccived. Air Canada treated this complaint accordingly and notably offercd
promotion codes and travel vouchers in order to address the Complainant’s concerns. What was
provided by Air Canada to the Complainants is above and beyond that to which they are entitled
under the contract of carriage. Air Canada respectfully submits that the above demonstrates that
the. complaint filed by Mrs. Allane Brine on behalf of herself and Mr. Richard Brine, David
Brine and Michael Brine should be dismissed.

Sincerely,

3 Lukdcs v. United Airlines Inc. and Skywest Airlines Inc., 2009 MBCA 111 (Man. C.A), para, 11,
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Relevant International Tanff Provisions applicable in 2011

ARERA: Z% TARIFF: IPRG CXR: AC RULE: 0055 ~ LIMITATIONS OF LIABILITY
(¢} LIMITATION OF LIABILITY

EXCEPT AS PROVIDED IN PARAGRAPH (H) ABOVE, OR OTHER

APPLICABLE LAW MAY OTHERWISE REQUIRE:

(1) CARRIER I$ NOT LIABLE FOR ANY DEATH, INJURY,
DELAY, LOSS, OR OTHER DAMAGE OF WHATSOEVER NaTURE
{HEREINAFTER IN THIS TARIFF COLLECTIVELY REFERRED
TO AS "DAMAGE® TO PASSENGERS OR UNCHECKED BAGGAGE
BARISING OUT OF OR IN CONNECTION WITH CARRIAGE OR
DTHER SERVICES PERFORMED BY CARRIER INCIDENTAL
THERETO, UNLESE SUCH DAMAGE I8 CAUSED HBY THE
NEGLIGENCE OF CARRIER. ASSISTANCE RENDERED TO THE
PASSENGER BY CARRIER'S EMPLOYEES IN LOADING,
UNLCADING, OR

{Z) CARRIER I§ NOT LIABLE FOR ANY DAMAGE DIRECTLY AND
SOLELY ARISING OUT OF ITE COMPLIANCE WITH ANY
LAWS, GOVERNMENT REGULATIONS, ORDERS, OR
REQUIREMENTS OR FROM FAILURE OF PASSENGER TO
COMPLY WITH SAME, OR QUT QF ANY CAUSE BEYOND
CARRIER'S CONTROL. _

{3) ANY LIABILITY OF CARRIER IS LIMITED T0 250 FRENCH
GOLD FRANCS {APPROXIMATELY USD $20.00) PER
KILOGRAM IN THE CASE® OF CHECKED BAGGAGE. AND 5000
FRENCH GOLD FRANCS (APPROXIMATELY USD $400.0G8) PER
PASSENGER IN THE CASE OF UNCHECKED BAGGAGE OR
OTHER PROPERTY, UNLESS A HIGHER VALUE IS DECLARED
IN ADVANCE AND ADDITIONAL CHARGES ARE PAID
PURSUANT T0 CARRIER'S REGULATIONS. IN THAT EVENT
THE LIABILITY OF THE CARRIER SHALL BE LIMITED TO
SUCH HIGHER DECLARED VALUE. IN ND CASE SHALL THE
CARRIER'S LIABILITY EXCEED THE ACTUAL LOSS
SUFFERED BY THE PASSENGER. ALL CLAIMS ARE SUBJECT
TGO PROOF OF AMOUNT OF LOSS.

NOTE: ‘IN CANADA THE FRENCH GOLD FRANC SHALL BE
CONVERTED INTS CANADIAN DOLLARS IN
ACCORDANCE WITH THE PROVISION OF THE
CARRIAGE BY AIR ACT GOLD FRANC CONVERSTON
RECULATIONS SOR/83-79.

EXCEPTION: FOR TRANSPORTATION OUTSIDE CONTINENTAL
NORTH AMERICA WHERE THE TRANSPORTATION
ORIGINNTES OR TERMINATES IN THE UNITED
STATES AND IS VIA A PQINT OR PQINTS
WITHIN CANADA, IN EITHER DIRECTION,
AND THE NUMBER OF PIECES AND WEIGHT OF
CHECKED BAGGAGE IS NOT ENDORSED ON THE
PASSENGER TICKET, THE CARRIER'S
LIABILITY IN THE EVENT OF LOSS, DAMAGE
OR THE DELAY IN DELIVERY OF CHECKED
BAGGAGE SHALL BE LIMITEDR TO THE
CARRIER'S FREE BAGGAGE ALLOWRNCE PER.
PASSENGER {X} FOR EACH AFFECTED PIECE OF BAGGAGE
TIMES USD. 20.00 PER K@. {(USD 640.00
PER EAG {X}). THIS LIMITATION ON
LIABILITY SHALL NOT" APPLY IF (1) THE
PASSENGER HAS PAID THE EXCESS BAGGAGE
PREMIUM FOR EACH ADDITIONAL BAG IN
EXCESS OF THE FREE ALLOWANCE, IN WHICH
EVENT THE ALLOWANCE OF 32 KGS. PER BAG
SHALL APPLY FOR EACH ADDITIONAL
AFPFECTED PIECE, OR, (2§ THE PASSENGER
HAS DECLARED AND PURGCHASED VALUATION
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(4)

{51

{6)

{7}

(g

{9}

IN -EXCESS OF THE MAXIMUM MONETARY
ALLOWANCE BY WEIGHT. ALL CLAIMS ARE
SUBTECT TO PROOF QF THE AMOUNT oF LOSS
CLAIMED, THE EXCLUSIONS FROM LIASILITY
AS CONTAINED IN THIS RULE, THE TIME
LIMITATIONS AS CONTAINED IN PARAGRADPH
{D) BELOW AND THE EXCLUSIONS
APPLICABLE TO THE PURCHASE OF EXCESS
VALUATION CONTAINED IN RULE. 118. 1IN
NO CASE .SHALL THE CARRIER'S LIABILITY
EXCEED THE ACTUAL 1068 SUFFERED BY THE PASSENGER.
THE POREGOING LIMITATION SHALL NOT APPLY WHEN
THE PASSENGER CAN PROVE THAT THZ CARRIER HAS
FAILED TO COMPLY WITH THE NOTICE PROVISIONS
OF SECTION 221.176 OF PART 221 OF THE CIVIL
AERONAUTICS BOARD'S ECONOMIC REGULATIONS.
NOTE: UNDER NO CIRCUMSTANCES WILL THE
CRRRIER BE LIABLE FOR THE LOSS, DELAY
OR DAMAGE TO UNCHECKED BAGGAGE OR
CABIN BAGGAGE NOT ATTRIBUTED TQ THE
NEGLIGENCE. OF THE CARRTER. ASSISTANCE
RENDERED TO THE PASSENGER BY THE
CARRIER'S EMPLOYEES TN LOADING,
UNLOADING OR TRANS-SHIPPING OF
UNCHECKED OR CABIN PAGGAGE SHALL BE
CONSTDERED AS A GRATUITOUS SERVICE TO
THE PASSENGER.

{A} IN ANY EVENT LIABILITY OF CARRIFR FOR DELAY
OF A PASSENGER SHALL NOT EXCEED 125,000
FRENCH GOLD FRANCS, OR ITS EQUIVALENT.

{B) IN ANY BEVENT LIABILITY OF CARRIER FOR DEATH
OR INJURY SHALL NOT EXCEED 125,000 PRENCH
GOLD FRANCS, OR ITS EQUIVALENT. (SEE NOTE,
PARAGRAPH {B){(1l} ABOVE.)

IN THE EVENT OF DELIVERY TO THE PASSENGERS OF PART

BUT NOT- ALL OF HIS CHECKED BAGCAGE, OR IN ‘THE

EVENT OF DAMAGE TO PART BUT NOT ALL OF SUCH
BAGGAGE, THE LIABILITY OF THE CARRIER WITH RESPECT
TO THE UNDELIVERED OR DAMAGED PORTION SHALL, BE
RECUCED PROPORTIORATELY ON THE PASIS OF WEIGHT,
NOTWITHSTANDING THE VALUE QF ANY PART OF THE
BAGGAGE OR CONTENTS THEREOF.

CARRIER IS NOT LIABLE FOR DAMAGE TO A DASSENGER'S
BAGCAGE CAUSED BY PROPERTY CONTAINED IN. THE
PASSENGER'S BAGGAGE, ANY PASSENGER WHOSE PROPERTY
CAUSED DAMAGE TO ANOTHER PASSENGER'S BAGGAGE OR TO
THE PROPERTY OF CARRIER SHALL INDEMNIFY CARRIER
FOR ALL LOSSES AND EXPENSES INCURRED BY CARRIER AS
A RESULT THEREOF.

SUBJECT TO THE CONVENTION, WHERE APPLICABLE,
CARRIER IS NOT LIABLE FOR LOSS, DAMAGE TO, OR
DELAY IN THE DELIVERY OF FRAGILE OR PERISHABLE
ARTICLES, MONEY, JEWELRY, SILVERWARE, NEGOTTABLE.
PAPERS, SECURITIES, QR OTHER VALUABLES, BUSINESS
DOCUMENTS, OR SAMPLES THAT ARE INCLUDED IN THE
PASSENGER'S CHECKED BAGGAGE, WITH OR WITHOUT THE
RNOWLEDGE OF CARRTER.

CARRTER MAY REPUSE TO ACCEPT ANY ARTICLES THAT DO
NOT CONSTITUTE BAGGAGE AS SUCH TERM IS DEFINED
HEREIN, BUT IF DELIVERED TO AND RECEIVED BY
CARRIER, SUCH ARTICLES SHALL BE DEEMED TG BE
WITHIN THE BAGGAGE VALUATION AND LIMIT OF
LIABILITY, AND SHALL BE SUBJECT TO THE PUBLISHED
RATES. AND CHARGES OF CARRIER.

{A} LIABILITY OF CARRIER FOR DAMAGES SHALL BE

000048



{10)

{ud

AREA: ZZ. TARIFF: IPRG

LIMITED TO OCCURRENCES ON ITS OWN LINE,
EXCEPT IN THE CASE OF CHECKED BAGGAGE AS TO
WHICH THE PASSENGER ALSQ HAS A RIGHT OF
ACTION AGAINST THE. FIRST OR LAST CARRIER.

{B) A CARRIER ISSUING A TICKET OR CHECKING
BAGGAGE FOR CARRIAGE OVER THE LINES OF
ANOTHER CARAIER DOES S0 ONLY AS AGENT. (SEE
NOTE, PARAGRAPH (B) (1} ‘ABOVE.)

CARRIER SHALL NOT BE LIABLE FOR CONSEQUENTIAL,

SPECIAL, DPUNTTIVE OR EXEMPLARY DAMAGES ARISING

FROM OR CONNECTED IN ANY WAY WITH ANY ACT OR

OMISSION BY THE CARRIER, ITS EMPLOYEEE OR AGENTS,

WHETHER OR ‘NOT SUCH ACT OR OMISSION WAS NEGLIGENT

AND WHETHER OR NOT' THE CARRIER HAD KNOWLEDGE THAT

SUCH DAMASES MIGHT BE INCURRED.

CXR: AC RULE: #1060 - CONDITIONS OF RESERVATIONS

T PO Y 1AM Y 4 B A L o UL S Y Ak o o o Sk L P T S O 0 M M P O o o o o A A A A B o o oy e o e

(m {.)

13

(4

AREA: ZZ TARIFF: IPRG
MISSED CONNECTIONS

THE PASSENGER MUST BE AVAILABLE FOR BOARDING

AT THE BOARDING GATE AT LEARST 55 MINUTES

PRICR TO SCHEPULED DEPARTURE

TIME OF THE FLIGHT ON WHICH HE/SHE HOLDS A RESERVATION.

EXCEPTIONS: CARACES 30 MINUTES

CRAND CAYMAN 45 MINUTES
TEL AVIV 60 MINUTES

1P PASSENGER FAILS TO MEET ANY OF THESE

REQUIREMENTS, THE CARRIER WILL REASSIGN ANY

PRE~RESERVED SEAT AND/CR CANCEL THE RESERVATION OF

SUCH PASSENGER(S) WHO ARRIVES TOO LATE FOR SUCH

FORMALITIES TO BE COMPLEYTED BEFORE SCHEDULED

DEPARTURE TIME. CARRIER IS NOT LIABLE TO THE

PASSENGER FOR LOSS OR EXPENSE DUE TO PASSENGER(S)

FAILURE TO COMPLY WITH THIS PROVISION.

NOTE: FOR THE PURPOSE OF THIS RULE, CHECK-IN IS
THE POINT FOR CHECKING BAGGAGE AND THE
AOARDING GATE IS THE POINT WHERE THE
BOARDING PASS STUB IS LIFTED AND RETAINED
BY THE CARRIER.

CXRy AC RULE: 0080 ~ REVISED ROUTINGH. FAILURE TO CARRY AND

{A} DEFINITIONS. FOR THE PURPOSE OF THIS RULE, THE
FOLLOWING TERMS: HAVE THE MEANING INDICATED
BELOW.

(i}

{2}

{3

{4)

COMPARABLE ATR TRANSPORTATION MEANS TRANSPORTATION
PROVIDED BY AIR CARRIERS OR FOREIGN AIR CARRYERS
HOLDING CERTIFICATES OF PUBLIC CONVENIENGE AND
NECESSTTY OR FOREIGN PERMITS ISSUED BY THE CIVIL
AERONAUTICE BOARD.

CORNECTING POINT MEANS A POINT TO WHICH A
PASSENGER HOLDS OR HELD CONFIRMED SPACE ON A
PLIGHT OF ONE CARRIER AND OUT OF WHICH THE
PASSENGER HOLDS OR HELD CONFIRMED SPACE ON A
FPLIGHT OF THE SAME OR ANOTHER CARRIER. ALL
AIAPORTS THROUGH WHICH A CITY IS SERVED BY ANY
CARRIER SHALL BE DEEMED TO BE A SINGLE CONNECTING
POINT WHEN THE RECEIVING CARRIER HAS CONPIRMED
RESERVATIONS: 70 THE DELIVERING CARRIER;

DELIVERING CARRIER MEANS A CARRIER ON WHOSE FLIGHT
A PASSENGER HOLDS OR HELD CONFIRMED SPACE TO A
CONNECUTING POINT;

MISCONNECTION OCCUHS AT A CONNECTING POINT WHEN A
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{5}

(6}

{7

{8)

o]

PASSENGER HOLDING CONFIRMED SPACE OGN AN ORIGINAL

RECEIVING CARRIER IS UNABLE TQ USE SUCH CONFIRMED

SPACE BECAUSE THE DELIVERING CRRRIER WAS UNABLE TO

DELIVER HIM TO THE CONNECTING POINT IN TIME TO

CONNECT WITH SUCH RECEIVING CARRIER'S FLIGHT.

NOTE: THE SAME RULES REGARDING PELIVERING AND
RECEIVING CARRIERS REPONSIBILITY APPLY AT
THE SUBSEQUENT PQINT(S) OF MISCONNECTION AS
WOULD APPLY AT THE POINT OF ORIGINAL
MISCONNELTION.

NEW RECEIVING CARRIER(S) MEANS A CARRIER OR

COMBINATION OF CONNECTING CARRIERS, OTHER THAN THE

ORIGINAL RECEIVING CARRIER(S), OPERATING BETWEEN

THE POINT OF MISCONNECTION AND. THE DESTINATION OR

WEXT POINT OF STOPOVER OR CONNECTING POINT SHOWN

ON THE PASSENGER'S TICKET, ON WHOSE PLIGHT A

PASSENGER IS TRANSPCRTED PROM THE CONNECTING POINT;

ORIGINAL. RECEIVING CARRIER(S) MEANS A CARRIER DR

COMBINATION OF CONNECTING CARRIERS ON WHOSE

FLIGHT({S) A PASSENGER ORIGINALLY HFELD QR HOLDS

CONFIRMED SPACE FROM A CONNECTING POINT TO A

DESTINATION, NEXT S$TOPOVER OR CONNECTING POINT;

CUTBOUND FLIGHT MEANS THE FLIGHT ON WHICH A

PASSENGER ORIGINALLY HELD CONFIRMED SPACE BEYOND

THE POINT WHERE THE SCHEDULE IRREGULARITY OR

PAILURE TO CARRY OCCURS;

SCHEDULE IRREGULARITY MEANS ANY OF THE FOLLOWING

IRREGULARITIES:

(A} DELAY IN SCHEDULED DEPARTURE CR ARRIVAL OF A
CARRIER'S FLIGHT RESULTING IN A
MISCONNECTION, OR

{B) FLIGHT CANCELIATION, OMISSION OF A SCHEDULED
STOP, OR ANY OTHER DELAY OR INTERRUPTION IN
THE SCHEDULED OPERATION OF A CARRIER'S
FLIGHT, OR _

(C) SUBSTITUTION OF EQUIPMENT OF A DIFFERENT
CLASS OF SERVICE, OR

{0} BSCHEPDULE CHANGES WHICH REQUIRE RERQUTING OF
PASSENGCER AT DEPARTURE TIME OF THE ORIGINAL
FLIGHT.

{C) SCHEDULE IRREGULARITY

(3}

IN THE EVENT CARRIER CANCELS A FLIGHT, FAILS TO
OFERATE ACCORDING TO SCHEDULE, FAILS TO STOP AT A
POINT TO WHICH THE PASSENGER IS DESTINED OR 18
TICKETED TO STOPOVER, SUBSTITUTES A DIFFERENT TYPE
OF EQUIPMENT OR CLASS OF SERVICE, IS UNABLE TO
PROVIDE PREVIOUSLY CONFIRMED S$PACE, CAUSES A
PASSENGER TO MISS A CONNECTING FLIGHT ON WHICH HE
HOLDS A RESERVATION, OR THE PASEBENGER IS REFUSED
PASSAGE OR. REMOVED IN ACCORDANCE WITH RULE 25 (A}
CARRIER WILL, AT ITS OPTION AND AS PASSENGER'S SOLE
REMEDY EITHER:

(A) CARRY THE PASSENGER ON ANOTHER OF ITS
PASSENGER AIRCRAFT ON WHICH SPACE IS
AVAILABLE
WITHOUT ADDITIONAL CHARGE REGARDLESS QF THE
CLASS OF SERVICE; OR AT CARRIER'S OPTION;

{B] ENDORSE TO ANOTHER AIR CARRIER WITH WHICH AIR
CANADA HAS AN AGREEMENT FOR SUCH
TRANSPORTATION,; THE UNUSED PORTION OF THE
TICKET FOR PURPOSES OF REROUTING; OR AT
CARRIER'S OPTION;

(C} REROUTE THE PASSFNGER TQ THE DESTINATION
NAMED ON THE TICKET OR. APPLICABLE PORTION
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THEREQPF BY ITS OWN OR OTHER TRANSPORTATION
SERVICES; AND IF THE FARE FOR THE REVISED
ROUTING OR CLASS OF SERVICE IS HIGHER THAN
THE REFUND VALUE OF THE TICKET OR APPLICABLE
PORTION THERECF AS DETERMINED FROM RULE
90(D), CARRIER WILL REQUIRE NO ADDITIONAL
PAYMENT FROM THE PASSENGER BUT WILL REFUND
_ THE DIFFERENCE IF IT IS LOWER OR.
(D} AT PASSENGER'S OPTION OR IF CARRIER IS UNABLE
TO PERFORM THE OPTION STATED. IN (A), (B) OR
{C) ABOVE WITHIN A REASONABLE AMOUNT OF TIME,
MAKE INVOLUNTARY REFUND IN ACCORDANCE WITH
RULE %0{B).
{w)
{3} EXCEPT AS OTHERWISE PROVIDED IN AFPLICABLE LOCAL
LAW, IN ADDITION TO THE PROVISIONS OF THIS RULE,
IN CASE OF SCHEDULED IRREGULARITY WITHIN ITS
CONTROL AIR CANADA WILL OFFER:
(A} FOR A SCHEDULE IRREGULARITY LASTING LONGER
THAN 4 HOURS, A MEAL VOUCHER FOR USE, WHERE
AVAILABLE, AT AN AIRPORT RESTAURANT OR OUR ON
BOARD CAFE, OF AN AMOUNT DEPENDANT ON THE
TIME OF DAY.
(B} FOR A SCHEDULE IRREGULARITY LASTING
OVERNIGHT, HOTEL ACCOMMODATION
SUBJECT ‘T0 AVAILABILITY AND GROUND
TRANSPORTATION BETWEEN THE AIRPORT AND THE
HOTEL, {X). THIS SERVICE IS ONLY
AVATLABLE FOR OUT OF TOWN PASSENGERS,
() IFf PASSEENGERS ARE ALREADY ON THE AIRCRAFT
WHEN A DELAY OCCURS, AIR CANADA WILL OFFER
DRINKS AND SMACKS IF IT IS SAFE, PRACTICAL
ANTY TIMBLY TO DO SC. IF THE DELAY EXCEEDS 90
MINUTES AND CIRCUMSTANCES PERMIT, AIR CANADA
WILL OFFER PASSENGERS THE GPTION OF .
DISEMBARKING FROM THE AIRCRAFT UNTIL IT 1S
TIME TO DEPARTY.
(D]  MISSED CONNECTIONS
IN THE EVENT A PASSENGER MISSES AN ONWARD CONNECTING
FLIGHT ON WHICH SPACE HAS BEEN RESERVED BECAUSE THE
DELIVERING CARRIER: DID NOT OPERATE ITS FLIGHT ACCURDING
TO SCHEDULE OR CHANGED THE SCHEDULE OF SUCH FLIGHT, THE
DELIVERING CARRIER WILL ARRANGE FOR THE CARRIAGE OF THE
PASSENGER OR MAKE TINVOLUNTARY HREFUND IN ACCORDANCE WITH
RULE 90,

ARPA: 2% TARIFF: 1PRG ¢XR: AC HULE: 0089 ~ DENIED BOARDING COMPENSATION
PART 1
(APPLICABLE BETWEEN CANADA AND POINTS IN THE
CARTBBEAN/ BERMUDA /MEXTICO/ SOUTH AMERICA/CENTRAL AMERICA AND
NORTH PACIFIC, FROM CA TO ALL POINTS IN AREA 2 AND FROM
ARGENTINA TO CHILE. WHEN AC IS UNABLE TO PROVIDE PREVIOUSLY
CONFIRMED SPACE DUE TC THERE REING MORE PASSENGERS HOLDING
CONFIRMED RESERVATIONS AND TICKETS THAN FOR WHICH THERE ARE
AVAILABLE SEATS ON A FLIGHT, AC SHALL IMPLEMENT THE
PHOVISIONS OF THIS RULE.
)
(B} COMPENSATION
IN ADDITION TO PROVIDING TRANSPORTATION IN ACCORDANCE
WITH (D), A PASSENGER WHO HAS BEEN DENIED
BOARDING WILL BE COMPENSATED RY AC AS FOLLOWS:
(1) CONDITIONS FOR PAYMENT
{A} ‘THE PASSENGER MUST PRESENT HIMSELF FOR
CARRIAGE AT THE APPROPRIATE TIME AND PLACH:
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{I} HAVING COMPLIED FULLY WITH AC APPLICABLE
RESERVATION, TICKETING, CHECK-IN AND
RECONFIRMATION PROQCEDURES; AND,

{II) BEING ACCEPTABLE FOR TRANSPORTATION IN
ACCORDANCE WITH AC PUBLISHED TARIFFS.

(Bf IT MUST NOT HAVE BEEN POSSIBLE TC ACCOMMODATE

THE PASSENGER ON THE FLIGHT ON WHICH HE HELD
CONFIRMED RESERVATICONS AND THE FLIGHT MUST
HAVE DEPARTED WITHOUT HIM.
EXCEPTION: THE PASSENCER WILL NOT BE
ELIGIBLE FOR COMPENSATION:
(¥} IF HE IS OFFERED AQCOMMODATION OR IS
SEATED IN A COMPARTMENT OF THE AIRCRAFT
OTHER THAN THAT SPECIFIED ON HIS TICKET
AT NO EXTRA CHARGE TO HIM. (SHOULD HE
BE SFATED IN A COMPARTMENT FOR WHICH A
LOWER FARE APPLIES, HE SHALYL BE ENTITLED
~ TO THE APPROPRIATE REFUND); OR,
{T¥}) WHEN THE FLIGHT ON WHICH HE HOLDS A
CONPIRMED AND TICKETED RESERVATION IS
CANCELLED OR SPACE HAS BEEN
REQUISITIONED RBY THE GOVERNMENT: OR,
(III) {APPLICABLE TU AC CONNECTOR CARRYER 2X
ONLY} IF THE PASSENGER CAN BE
ACCOMMODATED ON ANOTHER PLIGHT WHICH
DEPARTS WITHIN ONE HOUR OF THE SCHEDULED
DEPARTURE OF THE FLIGHT ON WHICH.
_ BOABRDING HAS BEEN DENIED.
{2} AMDUNT OF COMPENSATION
SUBJECT TO THE PROVISIONS OF [E){l)(A) AC WILL
TENDER LIQUIDATED DAMAGES IN THE AMOUNTS IN CASH
OR A CREDIT VOUCHER GOOD FOR TRAVEL ON AC AS
FOLLOWS: CARISBRAN/BERMUDA TQ CANADA,
COMPENSATION BY CASH IS EQUAL TQ THE VALUE OF
COUPCNS REMAINING TO AN ONLINE OR INTERLINE
DESTINATION, OR NEXT STOPOVER POINTS, MAXTMUM 18
CAD- 200.00. COMPENSATION BY MCO (CREDIT VOUCHER),
IS EQUAL TO TWICE THE VALUE OF COUPONS REMAINING
TO AN ONLINE OR INTERLINE DESTINATION OR NEXT

STOFDVER POINT, MINIMUM IS CAD 100.00, MAXIMUM IS CAD 500.00.

FROM VENEZUELA, COMPENSATION TO PASSENGERS MUST
EQUAL 25% OF THE VALUE OF THE TICKET TO BE
PAID BY CASH, BY ELECTRONIC BANYX TRANSFER, CHEQUE,
OR IN AQCORDANCE WITH AN AGREEMENT SIGNED WITH THE
PASSENGER, WITH TRAVEL VOUCHERS OR OTHER SERVICES.
DRAFT Mco
{CREDIT VOUCHER).
CANADA. TO MEXICS/

MEXICO TO CANADA CAD 100.00 CAD 200.00

CANADA TO

OTHER DESTINATIONS CAD 200.00 ¢ap 500.00

ASIA TQ CANADA

(EXCLUDING JAPAN AND XOREA} TAD 300.00 CAD 680.00

JAPAN TG CANADA {(COMPENSATION
IS OFFERED IN CASH ONLY)
JPY 39,000 NOT APPLICABLE
{PAID BY BANK TRANSFER)
SEQUL TG CANADA ¥ CLASS USD 400.00 NOT APPLICABLE
(COMPENSATION IS OFFERED IN CASBH ONLY)
J CLASS USD 600.00 NOT APPLICABLE
NOT APPLICABLE

SOUTH AMERICA,/ SOUTH BACIPIC cap 200.00 <¢ab 500.00
TO CANADA

*+*EXCEPTIONS**

FROM SAQ PAULO TO TORONTO Ush 750.006 USK 1500.00
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_ _ Annex B - DCS records BRINE
ACO108 17FER1Z YVR 0700/0800 763wl
BRINE/RICHARD MR ** Electronic Ticket **
YYZ Y/S € A2 **37a 1 PA6IYE Checked-in:000405/YVR 17FEB 04:21Z
WEB Check-in  Security Number: 066A Pool Ref: 0007
Connecting Flight Details
1. AC1256 v 17FEB YYZ-CUN @
Electronic Ticket number:
History Credits
17FEB/1318z YVR EB1617-I9 BYP
17FEB/15427 YVR F207E4-1E PASSENGER RBOAR

ACO108 17FEB12 YVR (700/0800 763wl

‘BRINE/ALLANE MRS  ** Electronic Ticket **

YYZ Y/5 C A2 **37C 1 P46IYE Checked-in:000405/YVR 17FEB 04:21Z
WEB Check-in  Security Number: 067A Pool Ref: 0007

comments: |WCHR|

Connecting Flight Details
1. AC1256 ¥ 17FEB YYZ-CUN @

Electronic Ticket Number:

History Credits
37FEB/1318Z YVR E81617-1% BTP _
17FEB/1542Z YVR EZQ2E4-1E PASSENGER BOARDED

AC0108 17FEB12 YVR 0700/08Q0 763wl
BRINE/DAVID MR  ** Electronic Ticket **
Y¥YZ Y/5 € *%21A° 1 P4SI6R Checked-in:000204/vvR 17EEB 04:247
KIOSK Check-in  Security Number: 068A
Connecting Flight petails
1. AC1256 Y 17FEB YYZ-CUN @
Electronic Ticket Number:
History credits
17FEB/1320Z YVR EB1617-I9 BTP
17FEB/1550Z YVR E214D7-1E PASSENGER BOARDED

AC0993 1BFEB1Z YYyz 081071020 31981
BRINE/RICHARD MR  ** Electronic Ticket **
MEX Y/Y C ATI2 **26E 2 P46IYE cChecked-in:000004/yvz 18FEB 11:237 M
KIOsK Check~in  Security Number: 101A
Inbound Flight: ACOL08 § 17FEB YVR 1429
connecting Flight Details
1. AMD445 Y 18FEB MEX-CUN
Electronic Ticket Number:
History Credits
18FEB/11427 YYZ £011C8-MM BTP
18FE8/12472 YYZ E11BFF-DL PASSENGER BOARDED

Page 1
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Annex B - DCS records BRINE

AC0993 18FEB12 YYZ 0810/1020 31981

BRINE/ALLANE MRS
MEX Y/Y € AI2 O P46IYE
Inbound Flight: ACOL08 S 17FEB YVR 1429
Connecting Flight Details
1. am0445 v 1BFEB MEX-CUN
Electronic Ticket Number:

AC0993 18FEB12 Yyz 0810/1020 31981
BRINE/DAVID MR  ** Electronic Ticket *¥

MEX 1/Y C **04F 1 P4SI6R cChecked-in:000007/yy2z 18FEB 11:21z M

KIOSK check-in  Security Number: 098
Inbound Flight: ACO108 S 17FEB YVR 1429
Connecting Flight Details
1. AM0435 v 18FEB MEX-C
Electronic Ticket Number;
History Credits
18FEB/1134Z YYZ 000672-$% BTP ] .
18FEB/1244Z YYZ E31R99-ZU ONLOADED USING @0
8 253 ; : - OARDED

AC1256 17FEB12 vvz 1540/1610 31981
BRINE/MICHAEL MR  ** g£lectronic Ticket **

CUN Y/S5 C @*19F 1 PSILZ5 cChecked-in:000441/YHZ 16FEB 16:332

WEB Check-in  Security Number: 003A
Comments:CKIN STOPOVER YHZ YYZ 17FEB TP
Inbound Flight; AC0605 S 17FEB YHZ 0825
electronic Ticket Number:) oy
History Credits

17FEB/0924Z YHZ E20BF2-PM BTP _

17EER/21027 ¥¥7 FIIR73-RA PASSENGFR ROARDED

AC1256 17FEB12 YvYZ 1540/1610 31981
BRINE/RICHARD MR
CUN Y/S C B2 1 PABIYE
WEB Check-in  Security Number: 026 Pool Ref: 0005
COmments:{MscNX NIL PRO..CIM/RC|
Inbound Flight: AC0108 S 17FEB YVR 1429
Electronic Ticket Number:
History Creédits _
17FEB/D4217 yvR 000405-%W CHECKED PAX IN
17FEB/13182 YVR EB1617-1I9 BTP _ _ _
17FEB/19307 Yz E701DC-II OFFLOAD FROM Z28A USING @Z

Pag
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Annex R - DCS records BRINE

AC1256 17FE812 YyZ 1540/1610 31981

BRINE/ALLANE MRS ** ETectronic Ticket **
CUN Y/S C B2 1 P46IYE
WEB Check-in  Security Number: 027 Pool Ref: 0005
CommEnts:{MSCNx NIL PRO..CIM/RC]|
Inbound Flight: AC0108 S 17FEB YVR 1429
glectronic Ticket Number
History Credits
17#e8/04212 yvR 000405-%W CHECKED PAX IN
17FeB/1318Z vvR £E81617-I9 BTP
17FEB/1930Z vYZ E7010C-II OFFLOAD FROM 28B USING @2

AC1256 17FEB12 YYZ 1540/1610 31981

BRINE/DAVID MR .
CUN Y/S C 1 P4SI6R
Security Number: 028
Comments: JMSCNX NIL PRO..CIM/RC|
Inbound Flight: AC0L08 S 17FEB YVR 1429
Electronic Ticket Number:
History Credits
_17FeB/04242 yv& 000204-$M CHECKED PAX IN
17¢€8/1320Z YvR EB1617-I9 BTP

| 19A USING @2

AC0605 17FEB12 YHZ 0700 i 31981

BRINE/MICHAEL MR  ** Electronic Ticket **

YYZ ¥/S C #2198 1 P5ILZ5 Checked-in:000441/Y4Z 16FEB 16:332
wes Check-in  Security Number: 021A

Comments:CKIN STOPOVER YHZ YYZ 17FEB TP

Connecting Flight Details

1. AC1256 v 17FEB YYZ-CUN @

Electronic Ticket Number:

History Credits _ _

17¢FEB/09242 YHZ EZQBF2-PM BTP

17FEB/1043Z YHZ E81E14-DN PASSENGER BOARDED

page 3
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DailyOps Airports - Route Level

Dates: From 2012/02/17 to 2012/02/17

FLTNUM: 108
CARRIER: "AC' .
icif
ELY Bl AT BKR.  ACT. DEP TAXL .JAXI  ABR_ACT  SKD ACT DLY EELL_ BAX YO
CAR  QRIG DREST PATE NUM LIIME EINDEP  REE DELAY QUT _IN DEMAYABR ABR BLK  REASON CNFG BAF  PAX
AC VR YYZ 2012/02/17 108 237 683 100 8:14 74 22 9 73 15142 14129 428 EQI 21 85.30% 180
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DailyOps Airports - Route Level

Dates: From 2012/02/17 to 2012/02/17

FLTNUM: 1256
CARRIER: *AC'
o
£LT ELT A SKD - ACT DEP TAXI YAKI @ ARR ACT  SKD  ACY  BLY SELL BAX 107
QRIG DEST EOUIF DATE NUM TIME FINDEP DEP RELAY  QUT  _IN  DELAY ARR ARR  BLK  REASON CNEG BAE PAX
YY2  CUN 319 2012/02/17 1256 230 283 1540 1613 33 13 5 26 19:21  18:55  4:0B ACG 120 100.00% 120
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Backwater

From: support@@help-sircanada.com

Sent: Friday, May 18, 2012 11°40 AM

To: . Bshawea .

Subject: Issus# 037272012 23:02:49:Bumped from flight, ioss bags, poor sarvice
A L R B N R N R R T T T R R R N RS T R T T AR RS TN S RS s

Please do not change the Subject Line - Veuillez ne pas modifier le Sujet de ce courriel

B WEARITHTME o o em nlel wT NeTm g oot o v e e bm o N TR R NG A S T RS EEES S T s an Y e R i

Uear Mr. Brine,

Thank you for your email to our Customer Relations Office and to I am pleased

tc respond to your Daggage concerns on behalf of Air Canada.

1 am very Sorry to hear that your luggage were daelayed during your recent
famlily travel. Although gur staff will attempt to transfer our customers luggage to thetir
next flight even 1if the connecting time in some cases may have became limited between
flights, regretrably, we are not always in a pogition to do so. If 3 baggage is delayed, we
try to locate and return the delayed property te its owner as guickly as possible. I am truly
sofry that the service you received fell bellow cur expectations and we truly regret the
adverse imgression your family has received during this travel.

We would gladly reimburse the ot of pocketf ewpenses Incurred in Cancun while and
David were without their baggape. Please provide the purchase receipts of the expenses
incurred and we will pravide a reimbursement. Additionally, as you have mentioned that two
items have been missing from David’s luggage, please provide 3 description of these items
salong with their values. Please separate dach person’s claim in order for us to issue the
right amounts to the correct person. Upon following up with the documents, we kindly ask that
you quote your® | ' Dur mailing address is the following:

Air Canada

Baggage Claims

Air Canada Centre 1116

&0 Box 8888, Station Alrpart

Dorval, Quebec Hay 1C3

Oncze zgoin, we reiterate our apologles for the incehvenience caused during your recent
travel. We can and asually do provide better service and T hope that this will be more
evident on your next journey with us,

Sinceraly,

Air Canada
Saggage Claims

------ Original Message  ~e----

From: chaw, €a

Sent: 27/ _ 11:92 P

Sabject: Bumped from flight, loss bags, poor service
1
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June 7, 2012
Air Ca Ba img

Items missing from David Brine's luggage:

$65.97
$39.95
HST - $12.23
Total - $118.15

Both of these items were bought| for David JUST for this
holiday and they had NEVER been worn. I do not have receipts for
any of the items as I was not excepting to have any ftems stolen
from his bags.

Items that I had to purchase while waiting for my bag to

arrive: |

Sunscraen - $10.00US Toothbrush — $3.00US.

T-shirt - $15.00US Toothpaste - $2.50US

Shorts - $20.00US Comb - $1.00US Total - $51.50US
Items bought for David while he waited 5 days for his bags

Toothbrush - $3.00US
Flipflops - $21.00US Total - $24.00US

For a grand total of $193.65

T am sorry to say that I do not any receipts for items purchased in
but please make one cheque out to: Allane Brine as ALL
items were purchased by me.
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.

Baggage Claims
;{igCana:&gagm 1118

8o , Station Alrport _

Dorval, Quoboe HAY 1C3 AIRCANADA @
Fax: (514} 422-2800 1.{800) 237-3563
Without Prejudice
Juna 14, 2012

Mrs. Allane Brine

Dear Mrs. Brine:
Thank you for your follow up correspondence. We are pleased to complete your baggage claim,

if a passenger s away from home and his or her baggage is delayed more than 24 hours, Air
Canada will contribute towards the cost of interim clothing and toitetry purchases, to a maximum
of $100.00 per person with delayed iuggags, when substantiated with original purchass
receipts. This policy is common to alt STAR Alfiance partners. a3 well as our Connector carmiers,
Although you were unable 1o substantiate your ¢laim with the purchase receipts, on exceptional
basis, we are pleased to reimburse you the amount claimed for your and Mr Brine's interdm
eXpenses.

Additionally, wa are glad to reimbursa the amount of $118.15 for the two missing itéms from Mr.
Brine's checked luggage.

Pleasas find enclosed our reimbursement cheque for the total amount claimed of $193.65 CAD.,
Once again, we offer our sincere apologies for the inconvenience you and your family have
experienced during your travels. Wae trust that your future travels with Air Canada will be under
better circumstances.

Sinceraly,

Baggage !Iaims Specialist
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T geacsunuooum AIR CANADA @ 4150293

CANADIENS

¢ a Clear to the Bank of Nova Scotla, Winnipeg  Tind sar 1 Banque Scotia, Winnipeg
t’r:tcae.démissson Celgary. Alberte . DATE 2 \gml 2 Eau B/
BT
$ 103.00
; Pay the sum of *+0ne Hundred Three Dollars Zero Centst?t
' Piyer la somme de /100 DOLLARS
Mr. Rick Brine
’ iny ature
St s anciesire X __ — &
o/t

To/ Daw. Air Canada Winnip'eg, Canaga  we s o car v

108

o e, ‘e YA —— AN Wl MM 2T A ke it} A bt e ok s S ol e, TS e . g, (bl et S

is
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PNR Detail ~01.*+*1BRINE/RICHARDMR*** (2.1BRINE/ALLANEMRS
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PNR Detail -01.***1BRINE/MICHAELMR***

PA

000069



ORLIGIN  WWL/AU/WW L90CT 18ls
#* UNABLE TO COMPLETE PROCESSING THIS PNR - FORMAT ERROR
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From: Cathy Murphy

To: @shaw.ca

cC: Giroux, Sylvie

Date: 23/10/2013 2.07 PM

Subject: Complaint by Allane Brine against Air Canada (Case No. 13-057286)

| have been directed by the Panel assigned to this matter to advise that Air Canada's request is granted.

Air Canada shall therefore have until November 8, 2013 to file its answer with the Agency, copied to
Allane Brine at the same time. Mrs. Brine will then have 7 days from receipt of Air Canada's answer
within which to file her reply with the Agency, copied concurrently to Air Canada.

Please confirm receipt.

Sincerely,

Cathy Murphy

819-997-0099 | télécopieur/facsimile 819-953-5253 | ATS/TTY 800-669-5575
cathy.murphy@ecta-otc.ge.ca _

Secrétaire de |'Office des Transports du Canada/ Secretary of the Canadian Transportation Agency
15, rue Eddy, Hull QC K1A ON9/

15 Eddy St., Hull QC K1A ON9

Gouvernement du Canada | Government of Canada
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rom: ‘ @shaw.ca>

To: Raircanada.ca>, "Sylvie Giroux™ <Sylvie.Giroux@otc-
cta.gc.ca>

CC: [@aircanada.ca>

Date: 20/10/2013 4:33 PM

Subject: RE: Complaint by A. Brine against Air Canada (13-05726)

Attachments: image001.jpg; image02.jpg; image003.jpg; image04.jpg
I, Allane Brine, whereby accept Air Canada’s request for a 2 week extension,

until November 8, 2013 but no longer as this has dragged on for far too
long.

Mrs. Allane Brine

From: @aircanada.ca]
Sent: Friday, October 18, 2013 10:42 AM

To: Sylvie Giroux; @shaw.ca

Cc:

Subject: RE: Complaint by A. Brine against Air Canada (13-057286)

Correction:

Please note that my reference to October 28, 2013 in the extension request
should instead read November 8, 2013.

My apologies,

Kind regards,

Description: Description; AC_Stack

Droit Réglementaire et Litiges / Regulatory and Litigation
Yul 1276, 7373 Cote Vertu Blv. West, Saint-Laurent Québec, H4S 173

| F 514 422 5839 | <mailto Daircanada.ca>
Qaircanada.ca
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CcC:
Date: 18/10/2013 1:42 PM
Subject: RE: Complaint by A. Brine against Air Canada (13-05726)

Attachments: image009.jpg; image01Q.jpg; image011.jpg; image012.jpg; image013.jpg; image014.jpg;
image015.jpg; image016.jpg

@aircanada.ca>

Correction:

Please note that my reference to October 28, 2013 in the extension request should instead read
November 8, 2013.
- i~

My apologies,

Kind regards,

[Description: Description: AC_Stack]

Droit Réglementaire et Litiges | Regulatory and Litigation
Yul 1276, 7373 Cote Vertu Blv. West, Saint-Laurent Québec, H4S5 123
T | F 514 422 5839 | Maircanada.ca<mailtc Waircanada.ca>
[Description: Description: twitter_newbird_boxed_whiteonblue] Twitter.com/aircanada [Description:

Description: F_Facebook ] Facebook.com/aircanada

[Description: Description: AC_SKYTRAX_hori_07-2012_COL_bil)

Sent; r 18, 2013 12:06 PM
To: 'Sylvie Giroux', Qshaw.ca
Cc:

Subject: Complaint by A. Brine against Air Canada (13-05726)
Importance: High

Good afternoon,
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rrom: taircanada.ca>

To: Sylvie Giroux <Sylvie.Giroux@otc-cta.gc.ca>, ' @shaw.ca"
@shaw.ca>

cc: [@aircanada.ca>

Date: 18/10/2013 12:07 PM

Subject: Complaint by A. Brine against Air Canada (13-05726)

Attachments: image009.jpg; image010.jpg; image011.jpg; image012.jpg; Let Air Canada
190c¢t2013.pdf

Good afternoon,

Please see attached extension request fited by Air Canada.

Kind regards,

[Description: Description: AC_Stack]

Drait Réglementaire et Litiges / Regulatory and Litigation
Yul 1276, 7373 Céte Vertu Bly. West, Saint-Laurent Québec, H4S 123
| F 514 422 5839 | @aircanada.ca<mailto: @aircanada.ca>

[Description: Description: twitter_newbird_boxed_whiteonblue] Twitter.com/aircanada [Description:
Description: F_Facebook_] Facebook.com/faircanada

[Description: Description: AC_SKYTRAX _hori_07-2012_COL_bil]

--—--Original Message--—--

From: Sylvie Giroux [mailto:Sylvie Giroux@otc-cta.ge.ca)
Sent: Tuesday, October 08, 2013 9:16 AM

To: Julianna Fox; _

Subject: Complaint by A. Brine against Air Canada {13-05726)
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AIR CANADA

- Reguiatory & Litigation
Direct line:
Fax: (514) 422-5829
Email: RQaircanada.ca
VIA EMAIL
October 18, 2013
The Secretary

CANADIAN TRANSPORTATION AGENCY
15 Eddy Street, 17" Floor,

Hull/ OTTAWA, Canada

K1A ON9

To the attention of Sylvie Giroux, Ana

RE: Complaint File no. M4120-3/13-05726
Complaint of Allane L. Brine against Air Canada

Law Branch, Zip 1276

P.0). Box 7000, Station Airport
Dorval, Québec

HAY 132

We write following the receipt of the Canadian Transportation Agency’s letter dated October 4,
2013 (but only transmitted to Air Canada on October 8, 2013), concerning Mrs. Brine's
complaint against Air Canada. In said letfer, the Agency requests that Air Canada provides its

response by October 25, 2013.

Air Canada respectfully requests an additional 14 days to respond to the Agency’s letter. Due to
the necessity to contact key personnel in order to fully respond to this complaint, and considering
that said key personal work on shifts, Air Canada requires additional time to collect relevant
information. Furthermore, the undersigned, who is managing the file, will be out of the office for
most of the week of October 21%, thereby adding to the reasons for the present extension request.
As such, the requested additional 14 days (until October 28, 2013) are necessary in order to
allow Air Canada the opportunity to provide a full and compleéte response to this complaint.

Sincerely,
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From: Sylvie Giroux

To: @shaw.ca; @aircanada.ca
Date: 04/10/2013 1:59 PM

Subject: Complaint by A. Brine against Air Canada (13-05726)

Attachments: Complaint by ABrine against Air Canada.pdf; Letter opening pleadings (Brine vs Air
Canada).pdf; Procuration.pdf; Supporting documents (Brine vs Air Canada).pdf

Dear Madames:

Please find attached a copy of:
the above-noted complaint

a procuration

supporting documents
a letter opening pleadings respecting this complaint.

Regards,

Sylvie Giroux

Air & Marine Investigation Division
Dispute Resolution Branch
Canadian Transportation Agency
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Office Canadian
des transports Transportation
du Canada Agency

October 4, 2013
File No. M4120-3/13-05726
By Email: {@aircanada.ca By Email: @shaw.ca
Air Canada — Allane L. Brine
Litigation ' '
Law Branch

P.O. Box 7000, Airport Station
Saint-Laurent, Quebec

H4Y 1J2

Dear Madames:

Re: Complaint against Air Canada

This refers to the attached complaint by Mrs. Allane L. Brine against Air Canada.

The complainant has requested the Canadian Transportation Agency (Agency) to proceed with
the formal adjudication process. The parties can, however, opt for mediation at any point during
the adjudication process and while mediation is taking place, the formal adjudication process will
be on hold.

This application process is a quasi-judicial one carried out pursuant to the Canada
Transportation Act (CTA) and the Canadian Transportation Agency General Rules (General
Rules), which can both be accessed on line at http://www.cta.gc.ca.

The Agency strives to deal with all of its cases within 120 days. However, the Agency may take
more than 120 days to issue a decision due to the complexity or the particular circumstances of a
case. If any party has concerns that the time it may take to render a decision could exceed 120
days, please advise the undersigned promptly.

Air Canada has until October 25, 2013 to submit its answer to the Agency and provide a copy to
Mrs. Brine and upon receipt of the answer, Mrs. Brine will have 7 days from receipt of Air
Canada’s answer to file a reply with the Agency, with a copy to Air Canada. It is the parties’
responsibility to ensure that their submissions are filed within the stated time frames.

2
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To ensure that Agency proceedings are effective, the Agency will only grant extensions of time
in exceptional circumstances. The factors taken into consideration by the Agency for any
extension request can be accessed on line at http://www.cta-otc.ge.ca/eng/extensions. Parties
must provide clear and convincing evidence for any such request.

Furthermore, should Air Canada wishes to dispute the facts alleged by Mrs. Brine in the
application, it should include with its answer:;

* acopy of any documents which would support Air Canada’s statement of the facts, including
reports prepared in relation to the incident, and signed statements from the individual
employees and/or contracted personnel who have direct knowledge of the incident and/or
who had direct contact with the person(s) involved.

Adjudications are generally completed in writing, although the Agency may decide that a public
hearing is necessary. In addition, the Agency may seek further information and/or clarifications
from the parties and from third parties (such as travel agents). The Agency may also ask parties
to submit witness statements and/or affidavit evidence to complete the pleadings.

It is important to read the attached privacy information.

Should you have any questions regarding your application/complaint, you may contact the
undersigned by email at sylvie.giroux@otc-cta.ge.ca.

Sincerely,

yivie Giroux

Analyst

Air & Marine Investigation Division
Dispute Resolution Branch
Canadian Transportation Agency
Ottawa, Ontario

K1A ON9

Attachment
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Important privacy information

Open court principle

As a quasi-judicial tribunal operating like a court, the Canadian Transportation Agency 1s bound
by the constitutionally protected open-court principle. This principle guarantees the public's right
to know how justice is administered and to have access to decisions rendered by administrative
tribunals.

Pursuant to the General Rules, all information filed with the Agency becomes part of the public
record and may be made available for public viewing.

A copy of the application/complaint is provided to the respondent when the pleadings process
begins and all information provided during the pleadings process will be used by the Agency to
adjudicate the application/complaint.

In some instances, the Agency may process other applications/complaints together with this
application/complaint, where similar issues have been raised. In such circumstances, information
provided to the Agency on each of the applications/complaints may be distributed to parties to
the other complaints.

An Agency decision will be issued that contains a summary of the application/complaint, a
summary of other information provided during the pleadings and an analysis of the case, along
with the Agency's determination and any corrective action deemed necessary by the Agency.

The decision will be posted on the Agency's Web site and will include the names of the
applicant/complainant, the respondent and witnesses. The decision will also be distributed to a
number of organizations and individuals that have subscribed to receive Agency decisions. In its
use of names and personal information in decisions and orders, the Agency has adopted the
protocol approved by the Canadian Judicial Council in March 2005 for the use of personal
information in judgements. This protocol sets out guidelines to assist administrative tribunals
when dealing with requests for the non-publication of names.

In an effort to establish a fair balance between public access to its decisions and the individual's
right to privacy, the Agency has taken measures to prevent Internet searching of full-text
versions of decisions posted on our Web site. This is done by applying instructions using the
"web robots exclusion protocol” which is recognized by Internet search engines {e.g. Google and
Yahoo).

Therefore, the only decision-related information on the Agency's Web site that will be available
to Internet search engines are decision summaries and comments contained in the Agency's
annual reports and news releases. The full-text version of decisions is posted on our Web site,
but will not be accessible by Internet search engines. As a result, an Internet search of a person's
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- name mentioned in a decision will not provide any information from the full-text version of
decisions posted on the Agency's Web site.

We cannot guarantee that the technological measures taken will always be respected or free of
mistakes or malfunctions.

There may be exceptional cases to warrant the omission of certain identifying information from
an Agency decision. Such omission may be considered where minor children or innocent third
parties will be harmed, where the ends of justice will be undermined by disclosure or the
information will be used for an improper purpose. In such situations, the Agency may consider
requests, supported by proper evidence, to prevent the use of information which identifies the
parties or witnesses involved. Any individual who has concerns with respect to the publication of
his/her name should contact the Agency’s Secretariat by e-mail at NDN-NPN(@otc-cta.gc.ca or
by calling 819-997-0099.

Privacy of records

In all cases, the Agency’s records relating to the application/complaint will be retained for 10
years. An individual has the right of access to their personal information, on request, in
accordance with the Privacy Act. Questions or comments regarding your privacy may be directed
to the Privacy Co-ordinator by e-mail at Patrice.Bellerose(@cta-otc.ge.ca or by telephone at 819-
9942564 or 1-888-222-2592 or TTY at 1-800-669-5575.
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~ From: @shaw.ca>

To: "Sylvie Giroux™ <Sylvie.Giroux@otc-cta.gc.ca>
Date: 02/10/2013 10:20 PM
Subject: Formal Complaint Against Air Canada

Attachments: CCF10022013_00000.jpg

Sylvie,

The signatures of are on the attached jpg
need the original copy | am mare than willing to mail you that copy
you send me a mailing a

Mrs. Allane Brine
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October 1, 2013

To Whom This May Concern,
Re: Formal case against Air Canada

We, Richard John Brine, David Allan Brine and Michael Richard
Brine hereby give Allane Laurie Brine permission to speak on our
behalf in regards to our complaint against Air Canada.

Richard John Brine

David Allan Brine

Michael Richard Brine
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From: Sylvie Giroux

To:

Date: 01/10/2013 9:35 AM
Subject: Acting on behalf of others

Dear Mrs. Brine,

| see that you have been the point of contact during the informal process. In order for me to proceed with
your complaint formally, | must have on file a written statement signed by
authorizing you to act on their behalf respecting your formal complaint befo e Canadian
Transportation Agency. This statement must indicate that they authorize you to obtain all the details of
the file with the Agency and with Air Canada.

The requested document could be a PDF copy

You may send the document to me by email or by fax at (819) 953-5686.
Regards,

Sylvie Giroux

Air & Marine Investigation Division

Dispute Resolution Branch
Canadian Transportation Agency
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June 4, 2013

Pleuse th these enclosed documents as part of our complaint into lack of service/bumped from flight by Air Canada
on February 17, 2012.

As you will see by the enclosed documents my family has made several attempts to have this issue resolved by ourselves
and executive members of Air Canada but their unwillingness to go “above and beyond” for their customers has lead me
to file a formal complaint with the Canadian Transportation Agency.

As you will see on June 11, 2012 in a letter from {Executive Centre) we were told “Our previous
correspondence has provided our explanations and the continual exchange of emails will not alter our position.”
Basically at this point Air Canada was blowing us off; telling us that they really didn’t care that they ruined our family

vacation and please stop sending us emails.

On June 14, 2012 we received an email from Office of the President & CEO) stating the
President of Air Canada — Calin Rovinescu had too many duties to fulfill to “review all of our custormer’s concerns.” In her
letter she states that “your concerns have been handled appropriately and we are unable to comply with your request
for any further good wili compensation.”

We did not wish “good will compensation”, we wanted Air Canada to return all of our ticket costs plus reimburse us all
our out of pocket expenses for all that they caused our family on that day back in February 2012.

The stewardesses told us, that their original plan was to deadhead with the flight to Cancun via Montreal Saturday
morning. For the stewardess to have that overnight stay in Cancun, rather than in Toronto, someone had to of changed
their plans; for the Flight #1256 to Cancun was waiting for them (but not us) to arrive from Vancouver.

The paignant question is:

Whereas, they held the Cancun flight for the stewardesses

Whereas, we were on the same connecting flight to Cancun

Whereas, Air Canada knew that we were already booked on this connecting flight

Whereas, Air Canada accepted the time allotment between the connecting flights

e  Why did the Air Canada staff at the gate aliow the flight crew from our flight to board the plane to Cancun, but
not us; knowing that we were already booked on this connecting flight to Cancun and allowed the crew and
three “over-booked” passengers to seat in our assigned seats?

We were treated like it was our fault that our flight was late not the mechanical problems we were told about in
Vancouver, BC. All of the Vancouver to Toronto flight crew and us “were late” but the Air Canada staff at the gate
allowed the flight crew on. That was totally wrong! It is not our fault that it is Air Canada’s policy to overbook their
flights. In bocking & paying for our tickets back on gave us first rights to those seats, especially since the
connecting flight was waiting for our plane to arrive. We were treated horribly by the Air Canada staff in Toronto.

Thank you for your time and | do hope that we hear from you in the very near future,

=73 &5
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Canadian Office
Transportation  des transports
Agency du Canada

AIR TRAVEL COMPLAINT FORM

s Bring your complaint to the attention of the air carrier in writing before filing a complaint with the
Canadian Transportation Agency (refer to the attached: Major Air Carriers — Customer Service
Departments).

» Allow the air carrier at least 30 days for an opportunity to respond to your complaint before
contacting the Agency. If you have not done so, the Agency’s role will normally be limited to
forwarding a copy of the complaint to the carrier which will be asked to respond directly to you.

INSTRUCTIONS: Any field marked by an asterisk { * ) must be completed. Attach additional pages if required.

Part 1 - COMPLAINANT INFQRMATION {vour contact information)

m] Mr. m] Ms. ). Mrs. 0 Miss

ALLANE

Initial * | Sumame (last name)*

e

Given Name *

E-mail Address

@ shpo. ca

Part 2 - PASSENGER INFORMATION

Complete this part if you are submming a complatnt on beha!f of someone else."

" Mr. m| Ms. Mrs. a Miss

Given Name * ] fi Sumame {last name) *

E-mail Addres
Signature of the perspn on whose behalf you are complaining givin te in all aspects of the complaint
handling process, where applicable, s
o
Signature_ Date ) . S 20/ 3
. ye———
ts there more than one additional passenger? Z No X Yes

If yes, be sure to add the name and contact information of additional passengers on an attached page.

i~
Page 10of 5 673/A3 C&I](ld(l
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Part 2 - PASSENGER INFORMATION
Complete this part if you are submitting a complaint on behalf of someone else.

ﬁ Mr. 0 Ms. 0O Mrs. (] Miss

Given Name * U' | Tnitial * Sumage (last name%*

Home telephone E-mail Address

@ shau.ca

Signatuis i UiS STOUNT LT WIHUSE Doriall you are complaining giving you authority to fully participate in all aspects of the complaint
handiing orocess! where aoolicable.

Signature Date / ~MAZ (// ?

Is there more than one additional passenger? Z No x Yes

If yes, be sure to add the name and contact information of additional passengers on an attached page.

Part 2- PASSENGER INFORMATION : Cote s
COmpiete this part if you are subm!tﬂng a complamt on behalf of someone else.

W O Ms o M O Mis
Given Name * Initigt* | Sumame (last name)”
| M: chael | K. |"BRNE

PN S WP N, | -~

_ 1 s v
Is there mare than one additional passenger? _  No >( es ‘

If yes, be sure to add the name and contact information of additional passengers on an attached page.
1=t
Canada
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Ry Canadian Qffice
‘SRR Transportation des transports
a4 Agency du Canada

Part 3 - COMPLAINT INFORMATION

Date of incident * Location(s) where incident(s) occurred *
DI | Q4% | 4] |Vancouver — o ronfo — Cancun

Provide a description of the incident or nature of your concern and any additional information that may prove o be yseful, such as the
names of those involved, names of witnesses and details of correspondence with your carrier (date, file number, etc.), Please keep your

response as concise as possmle

C@%{ifﬂmﬂf %M WM/?/&%W —

l%iCE’O} ho oo oD

_ “ o |
L wt Willing o g & STstacier

hﬁ’ﬁaﬁ&%wmsum,’ L were given, W
) wn “j

s 2- 20% WWW cem v

mﬁ;“@d% Niygs M@% wmwwzczp%'/

List of all documents enclosed to support your complaint *

To complete your application, as a minimum, legible copies of all cormespondence exchanged with your air carmier, your electronic or
paper ticket and, if applicable, any claim forms, including receipts of expenses for reimbursement, should be attached to this complaint
form. You may also attach copies of any other pertinent information in support of your complaint at this time or wait until requested to do

sa. Do not gend criginal documents, « )é
1d_é(2' e W IPLY S Wéw ........................................................

B ! Cameds... gaa ............. Re,(ai:ms ...............

i~
Page 2 of 5 673/A3 C(lll(ld(l
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Canadian Offica
Transportation des transports
Agency du Canada

Part 4 - SPECIFIC ISSUES * :
Check the appropriate box to indicate what your complaint concerns (at least one box must be chacked).

Baggage (e.g. damaged,felayed)excess, Iiability,@ limits fR&)
Cargo (e.g. rates, animals, dSFagad. delayed, lost)
Carrier-operated loyalty programs (e.g. availability, missing peints, points redemption, reservations}

Charges {amounts in addition to the fare or rate payable)

Denied boarding (inability to fly as a result of carrier overboocking)

Flight disruptions (e.g. cancellation, missed connectian, revised)
Delays {e.q mebhan@ueather, delayed on tarmac) Duration l hours
Fares (cost of transportation of a passenger and baggage, subject to charges and taxes)

Refusal to transport (inability to fly for any other situation cther than overbooking)

Reservatlons {e.g. availability of seats, cancellation, non-delivery of confirmed seating)

ojofo|o[¥|oX|o|o|o

Ticket (e.g. lost, refunds, restrictions, travel vouchers)

If none of the above, please provide additlonal details. - “ ( 277 C;O +wrn ed on ~M e

Roa.mun C Q.:S on Daut

phone ~Io od L ert%z_ restof He - a:m;ly whs Sty Aﬁ

Part 5 - FLIGHT DETAILS '
Please provide details concerning the flight Itinerary The mformation is avallable on your ticket.

Fllght Date
(yyyy-mm-dd)

by Comanla /0€ Vd/”)couoer ey E;;/Z—oz 17
O Camgoln | 256 | Toronts CamCres  12-02-17
Qv (aman/a, 07 | Halifan Torenstn  @orz-vz-17
we Coamooln | 17256 | Torovsty | Camcire, izoz-12

Airline Flight No. From (City) To (City)

Part 6 - REMEDY SOUGHT *
Please indicate the type-of remedy you are seeking (more than one may be selected).
0 Air carrier policy change a Explanation
- Compensation Refund &
Consideration for future travel (pointsivoucher) c Regulatory Change

| Other corrective measures

Please read carefully and signify your agreement to the attached Privacy Statement. Send the completed form, the
signed Privacy Statement, legible copies of the documents supporting your complaint and any additional pages by
e-mail to pta-atc@otc-cta.gc.ca or by mail or by fax (819-953-5686) to:

Air Travel Complaints Directorate
Canadian Transportation Agency
Ottawa, Ontario
K1A ON9

Page 3 of 5 B7TIA3 CElI léld.gi
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Canadian Office
Transportation des transports
Agency du Canada

There may be exceptional cases to warrant the omission of certain identifying information from an Agency decision.
Such omission may be considered where minor children or innocent third parties will be harmed, where the ends of
justice will be undermined by disclosure or the information will be used for an improper purpose. In such situations,
the Agency may consider requests, supported by proper evidence, to prevent the use of information which
identifies the parties or withesses involved. Any individual who has concerns with respect to the publication of his
or her name may contact the Agency's Secretariat by e-mail at NDN-NPN@otc-cta.gc.ca, or by calling
819-997-0099 or 1-888-222-2592 or TTY 1-800-669-5575, or by writing to the Canadian Transportation Agency,
Ottawa, Ontario, K1A ON9.

Privacy of Records

In all cases, the Agency's records relating to complaints will be retained in the Personal Information Bank numbers
CTA-PPU-033 for 10 years after the complaint has been resolved & in CTA-PPU-014 for 10 years once received.
An individual has the right of access to their personal information as this information will be protected in
accordance with the Privacy Act. Questions or comments regarding your privacy may be directed to the Privacy
Co-ordinator by e-mail at Patrice.Bellerose@otc-cta.gc.ca, by calling 819-994-2564 or 1-888-222-2592 or TTY
1-800-669-5575, or by writing to the Canadian Transportation Agency, Ottawa, Ontario, K1A ON9.

Client Satisfaction Surveys

As a party to a complaint, you may be asked to participate in a survey as part of the
Agency's angoing efforts to improve its service delivery. Participation in the survey is
voluntary. Your response will be kept confidential and will be reviewed by an
independent third party, not the Agency. Any information provided during the survey
process will remain protected and will not be used for any other purpose.

L Huﬁ‘/f\-ﬁ_ &"mb , have read and agree to the above Privacy Statement.

{your name)
20(% —D6~D4

Signature N Date (yyyy-mm-dd)

Page 50f 5 B73/A3 C&H&dﬁi
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/ Fruna: acexecutive.hautedirectionac@aircanada.ca on behalf of Acexecutive Hautedirectionac
acexecutive hautedirectionac@aircanada.cza]
Sent: (LM?H‘EMT’E}
To: @shaw.ca
Subject: RE: Bad Air Canada Service

Dear Mrs. Brine,
Thank you for your most recent correspondence. We appreciate yourpatience in awaiting our reply.

We have reviewed the matter following your most recent email and respectfully our position in this matter
remains unchanged.

While we wish to assure you that we value your patronage, we are unable to offer further consideration to
this matter. Our previous correspondence has provided our explanations and the continual exchange of
emails will not alter our position.

As per your latest correspondence, as a gesture of goodwill, we are pleased to offer you an additional one
time saving of 20% off of the base fare on your next booking at aircanada.com. Redemption instructions
follow this email.

We hope you understand that we have made an sincere effort to address the situation, and we sincerely
hope we have an opportunity to welcome you and your family onboard in the near future.

Kind Regards,
Executive Centre
Redemption Instructions:

Simply make your booking between June 15, 2012 and June 14, 2013. Please note all travel must be
completed by June 14, 2013.

To receive your discount, enter the one time use Promotion Code in the Promo Code box at
www.aircanada.com when you make your booking. This offer is available on a new booking only and
applies to a maximum of two passengers, provided both passengers are booked at the same time.

The discount applies exclusively on published fares for Air Canada and Air Canada Express designated
fliights. Muiti-city bookings and flight pass purchases are not eligible for the discount and promo codes
cannot be combined with other discount codes.

Please note the fare displayed on the Select Flights screen will reflect the discount rounded to the nearest
dollar.

From: @shaw.ca)
Sent: 08 June, 2012 1:00 PM

To:

Cc: media@aircanada.ca

Subject: Bad Air Canada Service
Importance: High
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Please go to the bottom of this message to read our original complaint and the responsesjiiiﬁi}

we hg been receiving since then. There really seems to be no real solution in sight as

y a‘aihawe sent the e-mail below twice in the past two days and have had no response from
of the Executive Centre.

Mrs. Allane Rrine

----- Original Message----- .
fﬁ?gﬁ?_‘__—-h—_—“_—fv @shaw.ca]
' Sent: Friday, June 08, 2012 6:32 AM
[~ ToT “dcexecutive.ha @aircanada.ca’
Subject: RE: Issue 3/27/2012 23:02:49:Bumped from flight, loss bags, poor
service
Importance: High

We will accept the 2-28% off promotional codes in addition to the 2 $200.00 travel credits
that we have already received (after the fact).

I still have to say that I am still very disappointed in Air Canada and the fact that your
company is unwilling to go the extra mile for your customers and admit that a mistake
occurred and try to solve that mistake to the best of your ability (and if you think that
this was the best of your abilities you are very wrongl).

Questions we needed answers to but no one is willing to give us (could you please answer each
question with a straight answer):

1. Why were we bumped from the Toronto to Cancun flight when Air Canada flight attendants
and stand-by passengers were allowed to broad in our place.

2, wWhile in Vancouver (when I knew that our flight was running late) I asked for a golf
cart to be waiting for us in Toronto to get us to our connecting gate on time. Why was it
not done?

3. Why was Rick and David not offered the $2@@ flight voucher at the

boarding gate when they were bumped from their flight? This was offered to “stand-by”
university students and they were booked on to the next morning’s flight, Toronto - Montreal
- Cancun immediately.

4, Why was the flight crew (from our flight from Vancouver to Toronto) that was now
sitting in our seats not asked to leave the plane so that we as a family could continue our
vacation that we had paid for?

5. When we paid full fare for all of us to fly, why was David put on “stand-by” when Air
Canada rebooked his flight?

6. Why were we being blamed for the flight from Vancouver to Toronto being late? It was
mechanical problems. We were told by the Toronto gate crew that we could not board the Cancun
flight because “YOU’RE LATE!” but they allowed our Vancouver flight crew to board and they
were late as welll!

7. Why did it take so long to get ' ' to Mexico? We were in Toronto on
Friday and they did not arrive in Cancun until Sunday morning!!

L\ﬁrs. Allane Brine

T” ————— Original Message-----

From: acéxecutive.hautedirectionac@aircanada.ca—
[mailto:acexecutive.hautedirectionac@aircanada.ca]l
Sent: Thursday, May 24, 2012 1:89 PM

: ; 000091




NN

To:

Subjgic: RE: Issue#: 33/27/2012 23:02:49:Bumped from flight, loss bags, poor 134
S k:

Dear Ms. Brine,

Thank you for your latest correspondence.

We regret that you were dissatisfied with our response. Although there is very little we can
add to our initial explanation in this instance, we can assure you that your concerns have
been reviewed appropriately.

We understand our response is not one you had hoped for, but we hope you will understand that
we must remain fair and consistent in our handling of similar requests.

I shall await your reply regarding the promoticn codes. Please note, I will be away from the
office next week and will return Monday, June 4.

With Kind Regards,

Executive Centre

—

. acexecutive.
Subject: RE: Issue#: 83/27/2012 23:02:49:Bumped from flight, loss bags, poor
service

Importance: High

I understand you have to be consistent with "handling" all passengers but each situation is
different and that requires a different solution and this is why we require a portion of our

cell phone bill to be paid by Air Canada. David's cell phone was turned off
after we arrived in Toronto because he did not expect to use it while in Mexico BUT when he
and were (bumped)not allowed on to the same flight with myself and

then he had NO CHOICE but to turn it on to get directions to where we were staying

while they were stuck in Mexico City because ALL of that important information was with me,
we did not expect to be separated for 3 days and at the gate in Toronto your staff did not
allow me time to give this information to the rest of my family. JUST by turning on his phone
to get those directions it cost him $277.6@ in data and roaming charges!!! His whole cell

phone bill for that month was and as you see he is not asking for Air Canada to pay
his whole bill but the portion that incurred while in Mexico City.
Long Distance Charges - $ 29.05

International Data Roaming Charges - $247.88@

While Roaming International - sent - $ .75

Total - $277.60 (You have to admit we really
are not asking for much from Air Canada.)

This would never of happened if we were all allowed on the flight we had paid for and
according to Bill C-11 of the Canada Transportation Act our airline ticket is our contract t,k
and if the airline does not provide the services we paid for, the law requires that we be
treated fairly and offer a solution or a refund. (Flight Rights Canada)

Quote from Air Canada website:
Conditions of Contract and Other Important Notices Where the Montreal Convention applies, the

<<;7limits of liability are as
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Afc;llow‘s: 1 35

3. Fogadamage occasioned by delay to your journey, 4,694 Special Drawing Rights
( Qgimately $6,786US) per passenger in most cases.

At this point in time I will not give you an answer as far as our decision on the 20% off
coupons until I have spoken further with my family.
Thank you for your time,

Mrs. Allane Brine

\

£

ffffiipriginal Message-----
/f?om: acexecutivé hautedirectionac@aircanada.cd
[mailto:acexecutive.hautedirectionac@aircanada.cal

12:

To:
Subject: RE: Issue#: 103/27/2012 23:02:49:Bumped from flight, loss bags, poor
service

Dear Mrs. Brine,
Thank you for your reply.

Respectfully, we are unable to honor your request for reimbursement of Mr.
Brine's cell phone expense. I understand this is disappointing however, we must remain fair
and consistent with our handling for all passengers.

The Air Canada $200.00 CAD Travel Credits are valid for one year from the date of issue and
may be extended for one additional year. If you wish to extend them after they have expired,
you can do so. Please note Travel Credits are valid for no longer than two years from the
original date of issue.

Due to system limitations Promotion Codes cannot be extended beyond the dates initially
provided. Although, I am unable to issue 4 separate 20% discounts, I would be pleased to
replace it with 2-28% or 4-16% promotion codes.

Kindly forward your original transportation receipt with Issue to our Budget
Office at the following:

Air Canada Customer Relations
PO Box 64239

RPO Thorncliffe

Calgary, AB T2K 637

Mrs. Brine, please know we would truly enjoy the opportunity to welcome you and your family
back onboard to restore your faith in our business.

I look forward to your reply.

With Kind Regards,

Executive Centre

From: 7 f@shaw.ca
ent: 22 May, 2012 10:12 AM
U

\
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To: acexecutive. hautedirectionac@aircanada.ca 1 36
Subj : RE: Issuei: '83/27/2012 23:02:49:Bumped from flight, loss bags, poor

3
Impurtance: High

Thank you for giving us clarity as to how your company operates but before we send any
receipts into the address you supplied in hopes that they MAY be found them acceptable

David has a HUGE roaming/data charge because of Mexico City that he needs paid!!! Not
just airport transportation!) When we send in these receipts what Issue # do we send it under
so that it does not get lost in all the other issues that have been sent in??

Now I have one comment followed by a question that I would like answered.
Comment-

Question-

**Air Canada has offered David each a $200.80 voucher good for one year
starting April 13, 2012, good for one year, can this be extended to 2 years? You also offered
us 20% off our next family holiday (all 4 of us travelling together within the next year),

so I was wondering if this could also be changed to 4 separate 20% off
(Rick, Allane, David, Michael) coupons good for 2 years as well??? This is a very small thing
to ask and for all that we have been through this is the very least that you should do for
us.

Thank you for your time,

Mrs. Allane Brine

/[- iginal Message-----

rom: acexecutive.hautedirectionac@aircanada.ca ™
[mailto:acexecutive.hautedirectionac@aircanada.ca]
: VDb 5

t: Fri 18 812 5:586 AM__
To: | Bshaw.ca
Subject: RE: Issue#: 183/27/2012 23:02:49:Bumped from flight, loss bags, poor
service

Dear Mrs. Brine,
Thank you for your patience in awaiting our reply.

On behalf of Air Canada, I offer my sincere apologies for the inconvenience that you and your
family experienced this past February 17.

We can assure you that has reviewed your concerns appropriately. The goodwill travel
discount and the future travel credit was offered to demonstrate our regret for the lapse in
our usual high standard of service.
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We work hard to rectify situations where one of our customers is dissatisfied, and I am sr:g%r
we h not been more successful in this instance, but we are limited in the range of
re that can realistically be employed in situations such as these.

Minimum connecting times have been established to ensure customers with baggage can rely on
making connecting flights. The Airport Authority of each airport collaborates with the
airlines to establish minimum connecting times. Many factors are taken into consideration
including the time required to complete airport processes, security checks and baggage
transfers. As your flight was late arriving in Toronto, it appeared that your connecting time
would fall below the minimum amount required to reach your connecting flight. Our system is
designed to avoid onward connection problems by automatically removing customers from an
anticipated misconnected segment and rebooking onto the next available flight. In most cases
this process works well for both customers and airport personnel as flight confirmation is
secured before the misconnection occurs and time consuming rebooking at the connection
airport is avoided., We regret that in this instance, the outcome was not favorable for Mr.
Brine and your son.

As there are instances where avoiding a flight delay is impossible, times shown on tickets
are not guaranteed. If a flight is delayed or cancelled, the airlines’ responsibility is to
transport the passengers on their first flight on that routing on which space is available.
Although, airlines do not accept responsibility for consequential expenses incurred as a
result of such a delay or intangibles such as loss of time or enjoyment, we offer our sincere
apologies for the inconvenience your family experienced.

As an indication of how important your patronage is, in addition to your original
compensation, we are pleased to consider your airport transportation charges. Kindly submit
your original receipt for our consideration, please forward the original receipts to our
Budget Office at the following:

Air Canada Customer Relations

PO Box 64239

RPO Thorncliffe

Calgary, AB T2K 637

We look forward to receiving these shortly.

Sincerely,

Executive Centre

-----Qriginal Message-----

From: AcexecOtive Hautedirectionac
[mailto:acexecutive.hautedirectionac@aircanada.ca - e
ent: 17 May, 2012 7:28 AM -

To: @shaw.ca'
Subject: FW: Issue#: 183/27/2012 23:02:49:Bumped from flight, loss bags, poor
service

Dear Mrs. Brine,

Thank you for your email to It is my pleasure to respond on behalf of Air
Canada.

This is to confirm that we have received your email and there is no requirement to re-submit

your information. However, as your concern requires more in-depth investigation we appreciate
your patience and understanding as you await our response.
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In the meantime, we apologize for any inconvenience caused. 138

¢ ’y,

Executive Centre

\

/& ----- Original Message-----

From: @shaw.ca!)
Sent: Wednesday, May 16, 2¢12 1:13 PM '

To: Calin Rovinescu
Subject: RE: Issue#:, 83/27/2012 23:02:49:Bumped from flight, loss bags, poor
service

Please take the time and read our original complaint, thank you.

I am now writing you personally because I feel that not only was treated
badly by your airline but so was | and myself.

We were all to be together on the flight out
of Toronto to Cancun but that was not to be, one poin rom Halifax was the only
one who was going to fly to Cancun on that flight but after a long time they allowed me to
board the plane. Upon arriving in Cancun I discover that your airline could not be bothered
to send my luggage with me, I spent 2 days without any change of clothes or toilet items, my
luggage finally did arrive with but ied to charge him for having an
extra bag! and because of your airline's
Screw-ups we were unable to spend all of that y even had the nerve to put
David on "stand-by" when we had purchased tickets for him, WHY??
We had a contract with your airline when we purchased the tickets and I feel that your
airline did not fulfill that contract to the best of their abilities.

Thank you for your valuable time,

Mrs. Allane Brine
N\

S - - Original Message-----
W From: @shaw.cal >y
sent: T 912 8:43 e

To: ‘supportghelp-aircanada.com'

Ce: @aircanada.ca’
Subject: RE: Issue#: 183/27/2812 23:02:49:Bumped from flight, loss bags, poor
service

Thank for your response.

Yes we will accept the $208 voucher. As as you referred, this should have been done on site
in Toronto, why not?
With all the stress your airline put us through we deserve much more.

Again I am asking you to please answer these two questions:

Whereas; Upon booking, our connection time became a contract which you had to fulfill, your
campany knew that we were arriving in Toronto with a connection to Cancun and in Vancouver
| our bags should have been flagged as

v ;
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(Late) priority - so again: 139
1) € ou please answer, Why were we passed over in Toronto for people who could not be
b to book early (i.e. - stand-by passengers) and

2) Why haven't we yet been compensated for our out of pocket expenses of $427.6@?

These two requests are important to me, and at a little cost to you.

\fick Brine

Dear Mr. Brine,
Thank you for your e-mail and letter.

On-time departures, efficient procedures and superior service define our customers' most
fundamental expectations. Our intention is to always do everything possible to ensure a
pleasant, trouble-free trip. We are very sorry for the multiple service failures you
encountered with your flight to Cancun and we sincerely apologize for the difficulties these
caused.

while it is impossible for me to recreate the situation you have described in Toronto, please
be assured we have documented your remarks for internal review. We apologize that you were
not offered denied boarding compensation and we are pleased to provide you and David with an
electronic travel voucher in the amount of $200.80 CAD, These transferable vouchers may be
used toward the base fare when you purchase Air Canada tickets for travel on Air Canada
and/or Air Canada Express, and are valid until one year from today. This means that they must
be applied to new tickets purchased within that time frame, however, travel does not have to
commence within the year.

Your voucher numbers are: David

If booking through our Call Centre, simply provide the number shown above to the agent at the
time of booking

If booking on our website or through a travel agent, please wait until travel has been
completed to submit your online request for deferred credit to the original form of payment.
Simply visit the EMCO/Travel Voucher Request form at the link below to redeem your travel
voucher.

http://www.aircanada.com/en/customercare/emco/index, html
Your travel voucher is fully transferable to the customer of your choice when using the

EMCO/Travel Voucher Request form. Please ensure you indicate you are using your voucher as
<<?;redit towards the purchase of a ticket for another passenger where asked on the online form.

000097



/\we know this unfortunate situation was very frustrating and as a gesture of goodwill, we jr40
. p],.eacsito offer you a one time saving of 20% off of the base fare on their next booking

ai a.com.

This offer is available on a new booking only and the discount will be applied to a maximum
of four passengers, provided all passengers are booked at the same time on the same flight
and dates. The details are as follows:

Promotion Code

To receive your discount on a new online booking, enter the one time use Promotion Code
(located above) in the Promotion Code box on www.aircanada.com. The discount is valid for new
bookings between April 13,

2012 and April 12, 2013. All travel must be completed by April 12, 2013.

The discount applies exclusively on published fares for Air Canada and Air Canada Express
designated flights. Multi-city bookings and flight pass purchases are not eligible for the
discount and promo codes cannot be combined with other discount codes.

Our accounting office will consider your expenses in Mexico City but for auditing purposes
the original receipts must be mailed to our office at:

Air Canada Customer Relations
PO Box 64239

RPO Thorncliffe

Calgary, AB T2K 637

We value your business and we hope you will consider us again in your future travel plans.

Sincerely,
\E ----- Original Message ------
pd
rom
( Sent: 27/83/2012 69:02 P

ubject: Bumped from flight, loss bags, poor service

The below message (attached letter)was mailed to your customer Service
*#**% please acknowledge the receipt of this letter of complaint

We had an extremely disappointing experience with Air Canada while trying to get our family
to a vacation in Mexico.
Last year | we booked 3 tickets through the Ai
via Toronto to Cancun ($2697.26) plus another ticket for
from Halifax via Toronto to Cancun ($908.38). We were mee
altogether on to Cancun or at least that was to be our plan!
On February 17, 2012 our flight AC188 left Vancouver an hour late (mechanical difficulties);
this made me very concerned as this left us a 45 minute window for our connecting flight -
AC1256. had asked the Vancouver gate crew to arrange to have a golf cart waiting for
us when we got off the plane in Toronto so that we could make our connection.
During our flight we were talking to the flight crew, they indicated that they too were to be
on our AC1256 flight to Cancun. This left us with some comfort, as they told us "not to
worry"” about making the connection; furthermore, we know from past experience that airlines
will hold the plane for a few minutes for connecting passengers. Upon landing texted
Michael who had arrived from Halifax tc let him know that we had arrived and he was

4 ;

ite from Vancouver
who was flying AC
and flying
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to let the gate crew know that we were on our way. Off we Allane, Dalai-l
and Tagraced to gate E69, (THERE WAS NQ GOLF CART WAITING!) with coincidently our ACl08
f1 )}r‘ew. I asked if they were dead heading it to Cancun, a stewardess indicated that they
were all going for a little extra vacation before their next shift. I asked for how long and
she said this would be an extended 15 hours holiday for a little extra R & R. I sensed from
their conversation that they were originally to leave Saturday morning for Cancun.

Just before the gate we me Michael and tried to proceed to the plane. Both a man and
woman refused my entry, entry and David's entry. I said why, the plane
is right there. She said "You are late!" I said "Excuse me!" but it was your plane that was
late not us. She said we have already given your seats someone else. Ironically all of ACles
flight crew was marching onto the plane at this moment.

THIS IS WRONG - your computers knew our family was coming. Michael told your gate crew that

we were coming. So why did you give our seats away? showed the gate crew our boarding
passes. According to Michael flight attendants were now seating in seats that

we had paid for. JUST | was finally allowed board the plane with Michael but not in the
seat that had been assigned to her back in , instead she was given seat As

she walked to length of the plane; she found three stewardesses seated in the row where
(David) seat was to be and university student girls sitting in the seats that had
been assigned to me
and , Seated in the row that was now in was another flight

attendant seated in the window seat. The middle seat was occupied by a male university
student who indicated that several of his friends that been “"offered" a different flight
(Saturday am - Toronto to Montreal to Cancun PLUS $200.e8 for their inconvenience for Air
Canada over booking the flight), WHAT!II SUCH A DISASTER The gate crew in Toronto plus your
customer service; all of these staff members demonstrated a "so sad too bad” attitude; no
compassion, no eye contact and no attempt to "go to bat"

for us. We were given the feeling that we were the criminals here; that no compensating
voucher offered to us for our inconvenience. When we had to rebook our flight, despite us
paying full fare, you booked to Mexico City as a "standby"; why is that we couldn't
take priority on a rebook? ,

However it appears it is OK for some lower priorities to kick us off.

The performance of Air Canada gets worse; the morning flight out of Toronto was three hours
late which made us miss our next flight in Mexico City.

During our flight to Mexico City you knew we were to be late and graciously pre booked
another flight 2 hours later, an added frustration point here is that why was this not done
during our Toronto flight?, booking us on the morning Cancun flight?

Unfortunately, because it took 45 minutes to go through customs in Mexico City and the time
it took to figure the airport out, and the 1@ minute terminal rail ride, we missed that
flight too. ALL because someone in Toronto decided to give YOUR flight attendants a little
extra vacation or give some students our seats when they couldn’t be bothered to book early!
In a single day we missed THREE flights - is there any remorse here yet? A vacation which was
to start on Friday, February 17, 2012 did not start until Sunday morning when the whole
family FINALLY arrived in Mexicol!l!

The story does not stop here; David's bag never arrived in Cancun, did not have her
bags either until we arrived on Sunday, which was 2 days without a change of clothes, no
shorts, t-shirts, sunscreen or any bathroom products!!). We filed a complaint with AC and
they produced a delayed baggage file For four days I phoned your baggage office
and the only answer I got from them was that the bag had arrived, but they did not have the
number for the Cancun airport - again where is the effort here?? I phoned them again; and
again, the same answer, "we can't get hold of the airport." This was unbelievable!! What kind
of operation is Air Canada operating here?? Gee, if one number doesn't work, try other
resources!

Luckily I obtained a baggage floor clerk's cell phone number upon arrival; so I could
personally phone him. Ironically it was this floor clerk who initiated the process of getting
the bag delivered to our hotel on Wednesday evening; not your multi-million dollar
corporation and when David's bag did arrive he discovered $100.86 worth of brand new shorts
and shirts missing as the people in Mexico City had asked for his key to his bag locks!!

10
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/1\MHY??'Now if you look at the delay file number IT STILL reads "delivery arrangements are-‘llzz

ini*"jed".

THIS IS DOUBLE WRONG!

We booked our flights last spring through your web site!

We had our boarding passes in hand!

We were bounced off the flight in favor of AC staff members that were very happy with their
extended holiday and bunch of students who did not book early!

Air Canada Lost Baggage Department made absolutely no attempt to get our bag delivered.

The lady said that 9@ min is not enough time for connection but your web site allowed us this
connection! If that's the case why did AC accept this booking? I smell a blame shift here as
it was your plane that was late not us.

In terms of connection times; what is you recommended connection time? Is it

99 minutes, 120 minutes or 180 minutes?, in all of our cases here 90 min, 2 hours and 3 hours
AC has failed us. The bottom line here.. did you guys really want to make our connection
work!?

In Toronto, Customer Service said we sometimes over book a flight; OK, so where is our
compensation - you gave us nothing but grief. I know you normally give a compensation package
for people volunteering to forfeit their flight; HOW CONVENIENT when you can wave the "you're
late” banner here. It is very apparent that someone screwed up with ulterior motives, because
you can't tell me that AC never holds a flight for a few minutes for a connecting passenger.
How can this be possible? What did we do wrong to deserve such a nightmare?

You guys knew exactly what container our bags were in for an "urgent”

transfer, such a priority transfer can be done, but the question is "did AC really want to do
this"?

i
S0 don't tell me this cannot be done. Are your motives here: customer
service or staff vacation; which is more important to your company?

Thank you for your time and I expect to hear from you in the very near future, attached to
the following page is our expenses we occurred.
Mr. Richard J. Brine

Attached are our out of pocket costs - $427.6@.

Transportation to hotel $100

A second hire, since we missed our pre-arranged pre-paid van for Feb. 17, 2012,

Toronto Meal cost, in additional to you measly $3@ voucher - $30

Two meals in Mexico City - $20

Roaming fees for cell phone - airport & hotel calls $308

Because had all the hotel & travel information, we had to use internet/email in

Mexico to find location/directions.
** Original receipts will available upon request.

Plus because of your mis-treatment and error in judgment, to regain our trust in your company
we demand: four full fare airline tickets as reimbursement for the avoidable grief and
suffering that Air Canada had put all us through plus our out of pocket expenses.

V. ’
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Air Canada [confirmation@aircanada.ca)
Friday, May 27, 2011 9:42 PM
Dshaw.ca
Subject: Air Canada - 17-Feb: Vancouver - Cancun (booking ref

- seat selected

¥rxdoex PLEASE DO NOT REPLY TO THIS E-MAIL ******

Itinerary/Receipt

Your booking is confirmed. Please print/retain this page
for your financial records {for taxation, expense claim or
credit card reconciliation purposes), We thank you for
choosing Air Canada and look forward to welcoming you on
pboard.

Ir

"“’% uged_ug_tﬂ_m_cangunz Competltwe room pricing guaranteed Earn Aeroplan Miles for every purchase

: 3 Need a car in Cancun? Great rates and additional Aeroplan Miles. AVIS ‘w@g’fé

Booking Information AIR CANADA @
Booking Reference: L o p _:CUStOmer Care
} o Air Canada
Electronic Ticketing confirmed. This is your offlcial itinerary/receipt. 1-888-247-2262

Main Contact:
Mr David A Brine

Flight Arrivals and Departures
1-888-422-7533

Online Services

Mangge my booking online (view/change my booking; select seats™).
Request an upgrade

Alert me of flight status changes directly to my mobile phone or email.
Flight Arrivals & Departures - check online if my flight is on time.
Check-in online and print my boarding pass.

* Can my bgoking be ¢hanged online?
Additional passenger information is required
Your current flight itinerary includes travel to a country that f
requires additional passenger information. ‘

We strongly encourage you to provide this information
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) ahead of time from the comfort of your home or office E 1 44
? with our secure online form. "
\
; PROVIDE PASSENGER INFORMATION | '
Flight Itinerary
Flight From To : Stops Duration Aircraft Fare Type  Meal
Vancouver, Vancouver Toronto, Pearson
Int'1 (YVR) : Int'l (YYZ) Tango Plus
ACI08  pri'y7.Feb 2012 Fri 17-Feb 2012 o 1020 763 3 o
07:00 - Terminal M 14:20 - Terminal 1
Toronto, Pearson Int'l
Cancun {(CUN)
acizse (YYZ) Fri 17-Feb 2012 0 319  Tengpflus

Fri 17-Feb 2012
16:05 - Terminal 1

19:20 - Terminal 2

F: Foad for purchase onboard All Onboard Café purchases made on board Air Canada flights are payable onfy with
Visa, MasterCard and American Express credit cards,

Passenger Information
1: Mr David A Brine.: Adult (16+), Ticket Number: |
Frequent Flyer Pgm :
Credit Card:

Meal Preference :
Special Needs:

r

Seat Selection:

Purchase Summary

Fare Summary
Pas_senger Type
Departing Flight - Tango Plus
Return Flight - Tangg' Prus'
Surcharaes =

Fuel Surcharge

Taxes, Fees and Charges

Canada Airport Improvement Fee

Air Travellers Security Charge {ATSC)

Mexico'Intl. Arpt. Départure Tax

Canada Harmonized Sales Tax (GST/HST #10009-2287 RT0001)
Mexico Tourism Tax

Total airfare and taxes before options {per passenger)

Number of passengers

Total

RBC Travel Insurance (declined)

Grand Total - Canadian dollars
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From:
Sent:
To:
Subject:

Air Canada [confirmation@aircanada.ca)

Friday, May 27, 2011 9:51 PM

@shaw.ca

Air Canada - 17-Feb: Vancouver - Cancun (booking ref: - seat selected

wxkkxk p| FASE DO NOT REPLY TQ THIS E-MAIL ****%*

Itinerary/Receipt

Your booking is confirmed. Please print/retain this page for
your financial records (for taxation, expense claim or credit
card reconcifiation purposes). We thank you for choosing Air
Canada and look forward to welcoming you on board.

Air Canada
check in kiosk.

5“ ' Lg_g]s_ng_f_gﬂm_gungmn_c_ez Protect yourself and your famtly agatnst unforeseen circumstances.

[T —

Booking Information

AIR CANADA

Booking Reference: L E Customer Care
Air Canada

Electronic Ticketing confirimed. This is your officlal itinerary/receipt. 1-888-247-2262

Main Contact:

Mr Richard ] Brine

Flight Arrivals and Departures
1-888-422-7533

Online Services

Manage my booking online (view/change my booking; select seats*).

Request an upgrade
Alert me of flight status changes directly to my mobile phone or email.
Flight Arrivals & Departures - check anline if my flight is on time.

Check-in online and print my boarding pass.

*Canm oking be changed online?

Additional passenger information is required
Your current flight itinerary includes travel to a country that
requires additional passenger information.

We strongly encourage you to provide this information
ahead of time from the comfort of your home or office
with our secure oniine form.

1 U
¢ © 7000103



, 72 PROVIDE PASSENGER INFORMATION | ]

Flight Itinerary

Flight From To Stops Duration Aircraft Fare Type Meal
Vancouver, Vancouver Toronto, Pearson Int'l
Int'l (YVR) (YYz) Tango o
AC108 Fri 17-Feb 2012 Fri 17-Feb 2012 0 10hr20 263 Plus S F
07:00 - Terminal M 14:20 - Terminal 1
'(I'\t:;;l;to, Pearson Int'l Cancun {CUN) Tan .
acizse VB Fri 17-Feb 2012 0 a9 g2
15:20 - Terminail 2 F

16:05 - Terminal 1

F: Food for_purchase gnboard All Onboard Café purchases made on board Air Canada flights are payable oniy
with Visa, MasterCard and Arnerican Express credit cards.

Passenger Information

A5 Mr:Richerd ) Brine : | Ticket Number:
Frequent Flyer Pgm Meal Preference :
Credit Card: Special Needs:

Seat Selection: AC1256 . 7
<25 Mre Aane L Brine. Ticket Number: _
Frequent Flyer Pgm : Meal Preference :

Credit Card:
Seat Selection:

Special Needs:

AC108

Purchase Summary

Fare Summary
Passenger Type

Departing Flight - Tango Plus
Return Flight - Tanae P!ug.
Surcharges

fuel Surcharge

Taxes, Fees and Charges

Mexico Tourism Tax _ )
Total airfare and taxes before options (per passenger)

Number of pa'sse_ngers
Total
RBC Travel Insurance (declined)

Grand Total - Canadian dollars

The fallowing charges (tax inclusive) will appear an your credit card statement:

Air Canada:

Ticket number(s):
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AIR CANADA

Notice of change in ltinerary

**PLEASE CONTACT US IMMEDIATELY AT THE NUMBER BELOW IF YOU HAVE ANY QUESTIONS CONCERNING THIS SCHEDULE
CHANGE NOTICE, **

Thank you for choogsing Air Canada.

Please print this new itinerary and keep with your original for your reference.

Main Contact Information Booking reference:
Name: Mr Richard Brine Customer Care
E-mail: @SHAW.CA Air Canada Reservations

1-888-247-2262

Air Canada Flight Information
1-888-422-7533

International i

Alert me of flight changes

Fligh ificati
Updated Flight Itinerary
Flight From To Aircraft  Booking Status
class

AC108 Vancouver (YVR) Toronto Pearson (YYZ) 763 S Confirmed
Fri 17-Feb 2012 Fri 17-Feb 2012
07:00 - TERMINAL M -MAIN 14:29 - TERMINAL T1

Seat number(s) requested:

AC1256 Toronto Pearson (YYZ) " Cancun (CON) 319 3 Confirmed
Fri 17-Feb 2012 Fri 17-Feb 2012
15:40 - TERMINAL T1 INTL 18:55 - TERMINAL 2

Seat number(s) requested:

Passenger Information

o p passenger. 1: 7
Name: Mt Richard Brine Ticket number: {
Frequent Flyer Pgm: Program number:
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» AIR CANADA 48

Name:
Frequent Flyer Pgm:

Ticket number:
Program number:

1f the flight for which you have a confirmed upgrade has been cancelled and we were not abte to rebook you in the Executive cabin,
any eUpgrade Credits or frequent flyer miftes/points that were used for the initial upgrade will be returned to your account. If you
wish to change your new flight, please contact Air Canada Reservation.

You must obtain your boarding pass and check-in any baggage by the check-in deadline shown below.

Additionally, you must be available for boarding at the boarding gate by the boarding gate deadline shown below. Failure to respect
check-in and boarding gate deadlines may result in the reassignment of any pre-reserved seats, the cancellation of reservations,
and/or ineligibility for denied boarding compensation.

Travel Recommended Check-in Deadline Boarding Gate
check-in Time Deadline
Within Canada 60 min. 30 min. 20 min.
To/from the US 90 min, 60 min, 20 min.
International (incl. Mexico & Caribbean) 120 min. &0 min. 55 min,

Exceptions
Due to local conditions, some airports suggest longer recommended check-in times. Please take note of specific check-in
and boarding gate deadlines for flights departing from those locations.

Flights departing from: Recommended Check-in Deadline Boarding Gate
check-in Time Deadline
Tel-Aviv 180 min. 75 min. 60 min.
Naote:
If your itinerary now includes a flight operated by another airline, please refer to the ¢ode share flights page as baggage

allowance and fees may vary with other carriers.

Comments, Compliments and Complaints

Would you like to comment on a past travel experience? Your comments, compliments and complaints will help us improve the
services we offer. Send us an email (aircanada.com/customerrelations) or write to us at: Air Canada - Customer Relations, PO Box
64239, RPO Thorncliffe, Calgary, AB, Canada T2K 637,

Tarmac Delay Contingency Plan

In the event that you are on a flight operated by one of Air Canada's codeshare partners, the tarmac delay contingency plan of the
carrier operating your flight will apply in the event of a tarmac delay.
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Notice of change in Itinerary

AIR CANADA

**PLEASE CONTACT US IMMEDIATELY AT THE NUMBER BELOW IF YOU HAVE ANY QUESTIONS CONCERNING THIS SCHEDULE

CHANGE NOTICE. **

Thank you for choosing Air Canada.

Please print this new itinerary and keep with your original for your reference.

Main Contact Information

Booking reference:

3

Name: :
DSHAW.CA

Customer Care

Air Canada Reservations
1-888-247-2262

Air Canada Flight Information
1-888-422-7533
rnation rvalj

Alert me of flight changes

Elight potification
Updated Flight Itinerary
Flight From To Aircraft Booking Status
class ;
AC108 Vancouver (YVR) Toronto Pearson (YYZ) 763 S Confirmed
Fri 17-Feb 2012 Fri 17-Feb 2012
07:00 - TERMINAL M -MAIN 14:29 - TERMINAL T1
Seat number(s) requested: 21A
AC1256 Toronto Pearson {YYZ) Cancun {CUN) 319 S Confirmed

Fri 17-Feb 2012
15:40 - TERMINAL T1 INTL

Fri 17-Feb 2012
18:55 - TERMINAL 2
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AIR CANADA cﬁﬁﬂ

Passenger Information

Passenger 1

Name: Mr David Brine Ticket number:
Frequent Flyer Pgm: Program nurmber:

If the flight for which you have a confirmed upgrade has been cancelied and we were not able to rebook you in the Executive cabin,
any eUpgrade Credits or frequent flyer miles/points that were used for the initial upgrade will be returned to your account. 1f you
wish to change your new flight, please contact Air Canada Reservation.

You must obtain your boarding pass and check-in any baggage by the check-in deadline shown below.

Additionally, you must be availabie for boarding at the boarding gate by the boarding gate deadline shown below. Failure to respect
check-in and boarding gate deadlines may result in the reassignment of any pre-reserved seats, the cancellation of reservations,
and/or ineligibility for denied boarding compensation,

Travel Recommended Check-in Deadline Boarding Gate
check-in Time Deadline
Within Canada 60 min. 30 min. 20 min,
Toffrom the US 90 min. 60 min. 20 min.
International {incl. Mexico & Caribbean) 120 min. 60 min. 55 min.

Exceptions
Due to local conditions, some airperts suggest longer recommended check-in times. Please take note of specific check-in

and boarding gate deadlines for flights departing from those locations.

Flights departing from: Recommended Check-in Deadline Boarding Gate
check-in Time Deadline
Tel-Aviv 180 min. 75 min, 60 min.
Note:

If your itinerary now includes a flight operated by ancther airline, please refer to the code share flights page as baggage
allowance and fees may vary with other carriers,

Comments, Compliments and Complaints
Would you like to comment on a past travel experience? Your comments, compliments and complaints will help us improve the
services we offer. Send us an email (aircanada.com/customerrelations) or write to us at: Air Canada - Customer Relations, PO Box

64239, RPO Thorncliffe, Calgary, AB, Canada T2K 617.
Tarmac Delay Contingency Plan

In the event that you are on a flight operated by one of Air Canada's codeshare partners, the tarmac delay contingency plan of the
carrier operating your flight will apply in the event of a tarmac delay,
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Backyater

From: Air Canada [confirmation@aircanada.ca]

Sent: Friday, May 27, 2011 10:00 PM

To: @shaw ca

Subject: Air Canada - 17-Feb: Halifax - Cancun {booking ref: | ) - seat selected

¥xexxr PLEASE DO NOT REPLY TO THIS E-MAIL **+****

Itinerary/Receipt

Your booking is confirmed. Please print/retain this page
for your financial records {for taxation, expense claim or
credit card reconciliation purposes). We thank you for
choosing Air Canada and look forward to welcoming you on
board.

M ’ Need a car in Cancun? Great rates and additional Aeroplan Miles, AVIS Wg'et

Bookmg Information AIR CANADA )
goomng Refm,,ce.l IR ' L ;.Customer Care
. Air Canada
Electronic Ticketing confirmed. This is your official itinerary /receipt. 1-888-247-2262

Main Contact:

Mr Michael R Brine
@shaw.ca Flight Arrivals and Departures

1-888-422-7533

Online Services

Manaae my boocking online (view/change my booking; select seats*)
Request an upgrade

Alert me of flight status changes directly to my mobile phone or email.
Flight Arrivals & Departures - check online if my flight is on time,
Check-in online and print my boarding pass.

my booki e chan ontine?

Additional passenger information is required

Your current flight itinerary includes travel to a country that
s requires additional passenger information.

We strongly encourage you to provide this information

./J/
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i ahead of time from the comfort of your home or office 1 52
‘@ with our secure online form.

! PROVIDE PASSENGER INFORMATION |
i
i

Flight Itinerary

Flight  From . To- - Stops Duration Aircraft Fare Type  Meal
Halifax, Halifax Int" Toronto, Pearson Int'l )
(YHZ) (Yvz) Tange -
ACEO7 17 Feb 2012 Fri 17-Feb 2012 0 13hm35 319 PlusS
07:45 09:09 - Terminal 1
z'\?;‘;')‘t"' Pearson Int'l o ncun (CUN) Tan e
Ac12s6 NS 01z Fri 17-Feb 2012 0 319 e =:
19:20 - Terminal 2 LS F

16:05 - Terminal 1

: Foeod for purchase onboa; Onboard Café purchases made on board Air Canada flights are payable only
with Visa, MasterCard and American Express credit cards.

Passenger Information

Frequent Flyer Pgm :
Credit Card:

Meal Preference :
Special Needs:

Seat Selection: AC607 19A , AC1256 19F

Purchase Summary

Fare Summary

Passenger Type

Departing Flight - Tanqo Plus
Return Flight - Tango Plus
Surcharges 7 l
Fuel Surcharge

Taxes, Fees and Charges

Canada Airport Improvement Fee

Air 'ffavellers Sé(':ﬁ'u;it'y'c-hargg (AIS C)

Mexico Iht!. Arﬁ.l:...bép-arture Tax B

Canada Harmonized Sales Tax (GST/HST #10009-2287 RT0001)
Mexico Tou ris:m Tax

Total airfare and taxes befare options (per passenger)”

Number of passengers .

Total

RBC Travel Insurance (declined)

Grand Total - Canadian dollars

Tha Fallrurina mhaunnn feaw lanalimicead (Gl cmmAar Am ttmae ~enAdid s cbab b
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AIR CANADA (53

Notice of change in Itinerary

**PLFASE CONTACT US IMMEDIATELY AT THE NUMBER BELOW IF YOU HAVE ANY QUESTIONS CONCERNING THIS SCHEDULE

CHANGE NOTICE, **

Thank you for choosing Air Canada.

Please print this new itinerary and keep with your original for your reference.

Main Contact Information

Booking reference:

Name:

e ]

E-mail: ASHAW.CA

Customer Care

Air Canada Reservations
1-888-247-2262

Air Canada Flight Information
1-888-422-7533

Internaticnal rv

Alert me of flight changes

Elight notification
Updated Flight Itinerary
Flight From To Aircraft Booking Status
class

ACB05 Halifax {YHZ} Toronto Pearson (YYZ) 319 S Confirmed
Fri 17-Feb 2012 Fri 17-Feb 2012
07:00 08:25 - TERMINAL T1

Seat number(s) requested: 19A

AC1256 Toronto Pearson (YYZ) Cancun (CUN) 319 S Confirmed
Fri 17-Feb 2012 Fri 17-Feb 2012
15:40 - TERMINAL T1 INTL 18:55 - TERMINAL 2

Seat number(s) requested: 19F
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AIR CANADA

Passenger Information

Passenger 1

Name: Mr Michael Brine Ticket number:
Frequent Flyer Pgm: Program number:

If the flight for which you have a confirmed upgrade has been cancelled and we were not able to rebook you in the Executive cabin,
any elpgrade Credits or frequent flyer miles/points that were used for the initial upgrade will be returned to your account. If you
wish to change your new flight, please contact Air Canada Reservation.

You must obtain your boarding pass and check-in any baggage by the check-in deadline shown helow.

Additionally, you must be avallable for boarding at the beoarding gate by the boarding gate deadline shown below. Failure to respect
check-in and boarding gate deadlines rmay result in the reassignment of any pre-reserved seats, the cancellation of reservations,
and/or ineligibility for denied hoarding compensation.

Travel Recommended Check-in Deadline Boarding Gate
check-in Time Deadline
Within Canada 60 min. 30 min. 20 min.
To/from the US 90 min, 650 min. 20 min.
International {incl. Mexico & Caribbean) 120 min. 60 min. 55 min.

Exceptions
Due to local conditions, some airports suggest longer recommended check-in times, Please take note of specific check-in
and boarding gate deadlines for flights departing from those locations.

Flights departing from: Recommended Check-in Deadline Boarding Gate
check-in Time Deadline
Tel-Aviv 180 min. 75 min. 60 min.
Note:

If your itinerary now includes a flight operated by another airline, please refer to the code share flights page as baggage
altowance and fees may vary with other carriers.

Comments, Compliments and Complaints

Would you like to comment on a past travel experience? Your comments, compliments and complaints wiil help us improve the
services we offer. Send us an email (aircanada.com/customerrelations) or write to us at: Air Canada - Custormner Relations, PO Box
64239, RPO Thorncliffe, Calgary, AB, Canada T2K 6J7.

Tarmac Delay Contingency Plan

In the event that you are on a flight operated by one of Air Canada's codeshare partners, the tarmac delay contingency plan of the
carrier operating your flight will apply in the event of a tarmac delay.
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Egﬁhmxhﬂw.q;d(d schadhilad & qmja:“‘ nn

sbbreviation of ueh cerrior in thu

harsundar and
able { tional
m:nof thi-“ imludmg nati

prai i:i;i.: ml#w'th in the pnmpnr % hd(ei

aceportation batusen 8 plece in the United State
-'Hurm.ﬂ -n:l ::*bltuum:nglm X .

regulations
therein spacifisd) of cm-r-un-. which_may
airports frow which i

or daley
:uhc . when sugh 1
?houkuds 'tc g :2 othmun
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g
e
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the ti full
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arif ? airport of
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deln; il id wheolchairs snd walks %
ohrt'i:ggsd u:thnu:ty du .d:iay uh:fa "p'uun::r- s"ﬁébl’z.'t;"’giﬁ"‘.'.
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55  |LYABILITY OF GARRIERS (Continued)

RS
B) ab 1o ]
t1) Earr;nr ig ngt .l.ub fgh gﬁ:'ﬁigqmml 01:‘ owrodth;é&.:fm}:?mer

nafier in lrlff ru to pag

fredlee s i oy b oo S} Im*ss*' i

agligence of carrier,
¥airtoncn rad to :
(2) uurr r is not hablc Tor_any irect

w m; go\mnmn tmmu orders, or r.quiraman
Sama; or ou oy bamnd carrier’s ro .

. 1 f g: imited 0 { 20,
(3 ¥iu ity o oaw:-r i go rnnehnon 9ol d\%“gold 'fmlpprmc“ ‘inlrtcly U%DJ.‘ ?gﬂ) par

S %:gwm o H%{ﬂﬁmmﬁ' P b; N :%‘Jrﬁ nr's. T
m"’%‘ﬁ;&w gvu Em :::la %ﬁ:‘“im nou:r :ﬁt:d ” ¥

nmufﬂnmmshykirmwdl?ramcwwmson

acordanas i’%’f‘
C ;,:%,,j;g-m e e The etey outh Anarica where the transporiation
. ":-;;l"'&n: rection, and tha hutbar of pisoas and Gaiont of

i qh of
i 3 § 1lisbili
1imited gourr“’ or's for:om. dslg' rfmmli : 0% - °:§" “Cuege shall "
B ener ot sce of bugmce Yivey UsD 20.0¢ per kg, (LSO 640.00

flied a""z';’ab" mﬁf" the actual fore E

118
St tarad by prasengor.
The f"ﬂﬁ"t'g limht:‘,qn 5 n:g!oe uma ion 221, 196 of Part g?i m"

$Ef
3
3

hax th the
Civil Aeronwmrt u_m:'- Economit Re|

S """5° ey

0.53”; ;:diﬂﬂ or ’fl"lna-. b pp cebin m‘ w. mﬁs m . . -

: tuitous
(4} (a) ;" 3. linbaﬁﬁ murr:;: il?:vdehy of a F:ssmar ssengor shall not exceed 125,000

(b} In ovent uﬁli vﬁw for dewth or iIn dnll not axcesd 125,000 French

15) In ths sven ufs E ‘3.3 o""f:j;rgnh.lg : gt:} hi uh:nknd
5\: dﬁ-mm;m ;the :¥oftzioarr rgi:h

:ihsl immnvalmo m;iyogurto hyga m;%e.
e-r"?ar 4 m'? Ll Tor dm to a pusamper s bngaag-muunod Uy proparty contained in
‘wrl
1 irﬂumfy carrier for nlltfosuu mdp.
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ms Thh nog gpmln prqpar :.s mcludod n . :
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TContinusd on next page) i

+ - Effectiva Auguet 12, 2011 por CTA deoision No. 291-C-A~2011.
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60 RESERVATIONS

(Al
ill be valid enly for flightis) for which i
wasn tha gointy named o 1he 11kt or wpplictble TLIGHE comens. A pascaroer belaig my oMY
heron hie Hiakatad sptarvations o tother date: Shill not ba artLiled o vy e .
i l%‘-l:hn taining of resorvations, tad 1 any preferential right

{B) WIlm OF QEEEBEEM
rasarvation gpaol on a given f%ld‘ﬂ is valid the availability and allocation of
to paynn

mr e wrm Ig:lg'v;hdo‘t:é.slm ;Kmsl hogean emﬁ.r-od reserved T apes oot i -
(2) Seat Ahmt r

Barrurr“\:hu not wm numhm of any particular space in the aireraft,

(31 Prafer
P;:ungar pn-uhc‘tu?uformdmt wafmvuﬂumbwcdlmhr
%{uﬁmwm por sach way of travel spplies as shown balow
5
) A B ractrvas the right 4p change ting at any tine after
sa! i a
bir o, T Y I Y o presengr sonting sy s
°r$f ;h—tmiylgrwﬁmwﬁg&m mz:.a la y élnblo:rd
and prw:.do'::al ?::tructm in El‘\g{ sh or French) arll °

w.sua nsau i
it i fi open tha smergenc frae of s-b ewﬂ
sé&ﬁbhﬁy, such as n'&hndtym o mr porunw disebili

re
t them from port emargency sxit functions, -nd able to
l?e':d\w:h the mrg::rcymﬂ“ and willing to nsnt‘msm::q 'l'h:

time of booking, thet they qualify for sitting i
e v pont e’ the obLigation of Safcraing Air camer should oyol”

' ificatiopns chenga atter i
[ cich) Licabla foes an ne-

tickats issuad on/aflor 26JAN11/TN)bafors DLJANIZ
¢ B:m Ca:l:lafus and 1 International

cBp EUR D AUp usp CHF

Tango; Ti Plus, Latitude

Car bbsan/Raxica. 2 15 19 200 2B 25 26
Em, Hiﬂo Ennt, 7% (73 &6 B0 a3 75 77
Asie, South Pacific 00 6 7% 77 110 100 105
INTERNA

CAD HP ELR HKD AUD usD CHF
All fare fawilies 125 89 970 az 125 121

Tha selection ;s mn nﬁndubla
c !H!E:r ickets issued .osla 'hrmt f
' t""'r s Lats ElR KD A0  USO  OWF
o feo o 0 2 30 X8 &0 %0 36
Eumﬁn. Hiddle Eest, % 58 &b 715 89 0 80
Aoin, South Bacific 120 77 & 9%3 1y 120 107

INTERNA LT
TIONAL VIA CID GBP ER D AUD usp

CHF

All fare familiss 92 993 124 125 21
1 salaction fea is non nfmdnbh.
k seat ulnctm fou u non refundabla.

“{Contiraed on next page)
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lIIZTﬂ oo IUD

c
c {111,910 HKD
g 111,465 NOK

111 SEK
) 11’::.- fee is non-refundsbla
involunmt schedu i Air Cahads
‘:xo ?iﬂrhzwurpor‘td'mor ir

must move
ture. T iti
?{ﬁhr'yd‘mb-m Pont Bnd super mﬁi’immgﬁm

. If wn ive ciass ticket, pessenger will be
t tm 1o fort ? t withou
(al .numpli an npgrade. muﬂ'ii i‘;‘t::.ll':‘m appli 1o for comfort plus seat.

=

(C)
E! m%unhod-wdfwwwmt ion axpense paid or incurred by carrier for

redio, or cable arising from a sp-e:ul nquut of tho PRESONGATL . v . rone i micsdi .« o 2 ot

myaro
=37 12) Whenever & wrnneol nurva‘tm-adafur carrior will t ¥
'anu:omg: of & sum f:.md'byenrr m;“l\rlﬂ‘t‘{mt f lm
rmmtsm--ndubuqnn oance. wn

(D)
18 recoamonded to present hmulf/hrul‘f for - igne
s at least 120 winutes 4o sohaduled Q&?ﬁ.‘"ﬁ.’#ﬂ ld“ld'rt onhd

sh-holds rmmxonmord:rt permit comp fgmm-nas-t
foml:muddnp:rmmo ml“i eh-dtminpwﬂ\hz s/her baggage, et

lenst 60 minutes prior to depar

Eﬂ from i .

China EQE =) I% %‘ in)

Vonazuala 120 mn wust ~in 180 sn (recommended chack in} -
france }

150 mn { recosmaendad
S T e 2 B

London recomeendod chack in)
t2) Check-in times st check ia - devi
(b Tho FTr ST ek T s Bleteiars Thacing whoon s Shas oIt to
(3) t be svailshle for % the board t
S ST TS A R e v i
RNCEPTIONS: Caracas 30 '%mhs
Tal Aviv &0 miwtes
{4) prawrﬁhh-utlnyo Huur.quinnntnhmhrnill resssign wy
wnd/or rvetion of such pnnnpr( 1 who
u‘ﬁ*u- be oouphhdrmm schaduled departure t:-n "in:.: t:tlit:ﬁh ks
passongar for loss or expensa due to passangeris) fll.lll'ﬂ ocamply with

B ;ﬂ,ﬁ g S Ty R R P my——

E

(E) ESERVATIONS
zov dac belost, the carrier will cancel the reservation lincluding
‘L runin:s“i ofmypuuxr from any point mmsd on his _
ngh R by A ung 1m¥nunrri¢ I::i.ninrflim
& réserva mn ] o0 0
b) : t guch p u‘\? hnt?z wgofm xsmﬁdr&p'mt .
Jaspatic an Mo s
namad icket axchange order if
(i) the sano was -twd\posnt.mm on the t o i
ii
t Les
than ci;r:hol.rt_ s=f'hr his pi 'l'.wrur or othar mndn ofu" is '
(i8i) i

required at first point of jval within the
i.c::l. Ofm in eua-l:tl:n Wi :r-;“%o':-_‘-;;w from s pomt.mudo
(2) cgrrur is mt .ﬁh

. carr
t carncols a pnunonr' rasorvation pursusnt to this ruls, byt
1 refund in sccordance uzth Ruls 90(E). * g

tod mm "y nrr-hr or _suthorized will be sccepted
ing the fare

_For unexplained sbbreviations, refsrence mirks and sysbols see IPGT-1, C.A.B. NO. 581, NTA(A) NO. 375.
ISBUED: December 10, 2010 EFFECTIVE: January 26, 2011
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1 RuLe AIR CANADA

SECTION I - GENERAL RULES

60 RESERYATIONS (Continuad)

8) < (Continued}
c tcl{b; % feas (Continuad) :
el
involun sdndulo Ai L {
E"f pr?é:yio le or- airport changa or Air Carada must move passenger From
mwr bas a confirmod mgr-da to Executive or Executive First Class prior to
I.I'I
éﬂ 1 mul.: the :mry or vglmttnly M’tha 3 hi a different flight or fare
nay itiners
p y ort plus soat “3. énlalq), proferred seat aﬂmhon is freo of
(%) Comfort P sn'ts will be offpred 3s » tion to all clase customers for
t . t f t »
:nﬂlﬁﬂllmlmolhlsw*lg;llrf y on Tlight sagments batween YTO & DB

(a) Comfort pl.us sests can only be purchusad via AC call centors once ticket has bean

(b) sung-rn with dnnst 'hnn itinoraries uho purchass a comfort plus seat
et

rnr-w ¥ charga.
{c) Forlﬂ s ssued on/aﬂor 26.JAN11 vonnacting lag free o

Foos: (Basad on paint o'f sale)
.00 CAD ~ (Excopt DUB 149.00 CAD}
9.00 USD - (Excopt DUB 149.00 CAD}
154.00 EIR
154,00 GBP
256,00 CHF
1,3%0 DK

TContinued on next page)

| For unaxplained sbbrevistions, reference warks and synbols sea IPGT-1, C.A.B. NO. 581, NTA(A) NO. 37X.
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le under subpe (A} sbove,
11 be llact d F 1 b
(5 ST e

to tho ﬂl:hng
s or arrange Yor the refund by

t suoun account of refund
ﬂ_ arrmm? $hat issued the oﬂ.a:.nal ticket. (See also Ruls 60,

(%) W
axpiration date of now ticket issued for a in rouh.ng, destination
rrieris), class of garvice or velidi :llnlu %o
hvtﬂ bunr ’thaé e 3f &h\:rﬁ" 5.- ﬁi d baen usuod‘ on ﬂ\nﬂ‘:n::p;? iuh‘m 2? Hﬁ::;:wamlu

(] Wﬁﬂ&iﬂm
n event carrior cancals a flight, fails to operste -noordmg schaduls, fails to stop
at = point to which the passenger 1s deatined or is ticketed to i
re of nq.u.pn::: o;_elnt of uo::d;u, is umable to prwida rwi.ously conf;rnd
-

(s} oarry ano e § ¥ ¥ SEenget B3 :t
- on r of its .
without it chargs regardloss o'f’.ihl ,1...".;‘%":.,.,,2'.;,
{b) wendorsa to another sir carrier with which Air Carada
tmgporhtz%ri\, unused portion of the ticket for purpoeas of rercutings or at
carriar's option;
tcl reroute the 1o the destination nemed the t i
€ 'l:hnroo? by in awn c:: o%'\.r tn:\lport:%.‘on ::nl lntlid:? aﬂ::ﬂﬁpl ‘f’:'?-lwxi?"m

routi r class ¢f service is hi
pnrt':g gh-nof a6 detarmined frgm Iule 90(0), wr-ur ﬂlﬁ r-?;i.ra no sdditional
payment from the gu refund d fferm if 1&-: ar.

(d) nt mr ion or xf mrur- is mnb p.r- ogv:ha option #:doql in {A), (B}

mﬁavauz in a reasonsbls smount of in sccordance
(2} In 'H'I:“h iar is a codeshare carr ur mls a flight
fails to gmrd to schadule fa:l tn t t v is
dnsign.d m t d:ahd“t‘g_:tepwnr.; subst t‘tu‘hs‘ :tﬁl; + ‘ o oqu:.pnmha P::m: of
mi.é‘ﬂmt B i A T e o.-""u..““' p."“'sm"" 1 ro maneos. or
rch?co with Rula 25 (A) carvier m..{l, the pessengor’s sole ns:c‘ly?:f the

opcra'ting cnrrilr ails to do
(a) eqrry amihor of its r urcrnft on which space is m;hbln

thout n:lﬁ.tianal charge r.gardlnu .,E m of servicey or at earnar s option
ib) -ndnr- to another carrier or other ;on sarvica, %hc portion of the
ticket f'f"u- purposas of reruuhngz or n rrur s option

(s} rerouts innti ticket licable ti
N ﬂamfby:gsmoroﬂnrtmmrh?mmxﬂnuﬁ:f&ﬁgefortl'g”m

routi cle ¥ sarv i Ingh.r the refund val ¥ the ticket 1icabl
portzlo'?\ %";aru?-: detarm lc. X Hu.l? 90(0), earrur lﬂ.‘ﬁ - u'a m‘*:ddqz ml ¢
p.-tmt ’::un the pasnngnr- but will und the difference if it is lower
at carrier's option .

td) t ti if to the opti tated (A} (B)
2?’(31 “”“:&& .‘.“'J.S'mab“‘"“" o T, ke e sintard Fatund i eoordancs

3 Emap icable Jocnl lew, addition t igi f thi
3 :-u].’-,Fm egml "w ty 1ty u:'thu\ its oon‘trom ‘r:t:mda:-: wil r%‘g:?m ° uho“
e H t r for use
° :ﬁ;’f ,.’lwlin:l.rpori mgorwrmborhmrf;.nfu\ depandant on "i.i’w
ine ©
h) for u*nphrii lasting overnight, hotel accommodation 1o
ity and gramdtrgma:? ﬁ%ha;rpnr{mdhhnel This service
n only availzble for out mun?o
nircratt uhon

on the lsy ocours, Air Cansda will offer
te) drim"m"" pre yireedy tie s tafs, erectical A et oAy b i

90 mirwrtes Artmadau;llosr ungsrs{ha f
du:nb-rkmg fru-rg:‘amf: t;i !.'t is tise to dopart. pes ion o

(Continued on naxt page)

For unexplained sbbrevistions, reference marks and synbols sse IPGY-1, C.A.8. NO. E81, NTA(A) NO. 373.
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84 tContinad)
m’§ d-hv?i t&?‘!&g&m mﬂr i}ﬁl&n‘?&%#%ﬁ ::Ekll:mad the -\kf
make involuntary refund in coordance gith Rule 90, o0 Tor carringe o passenger or

{E}
ily rerouted 1 ba entitled to retai fi 11
b T ottt Aty il o et [ by gl
_passenger may be msferrodfrovpghrs ass flight to &
Businees/Economy/Tour ist/Economy/Theift Class flight is entitlod to a fare rafund.

{F) Timwp limits on tions end charges for late cancellations will be applicable to revised
routings requos by passenger,

(G) The rules sat out in EU reguleti . 261/2004 fully incorporated harein and shall rsode
and pr:-'w-:.l“w-r u,'wn provision :gn iril tariff d\m may gﬂ ingonsistent uE.ﬁ\mﬂwou rules?m

in timetsblos or slssvhers spproximate and not »
and {::- no part of the contract :"F CArTinge. "fma.. m.:\..bpct t:’:-w u?mmduﬂ Y
ing

r-!pu_\si;:l! ig’::- m, lﬂ(r ions. h‘i:!"mf“sﬂi nat be ra:pm'blo for n?n or
m:wofm“ s:u%'u:u;togind ‘mgywlhohl;rmm’mn ti.ornsto
depa i T the cperation of any flight.

or
®) EH &rr& undertakes to usa its best efforts to cerry the pm:mgnr ond bogglp
o

% with
di but ticular t ie fixod for i f
L Lo et e o T, SarBiatin,
- sircratt and may alter the route, stopovers or uxlﬂ\ostoppu\gp shown on the

face of the ticket in case of necessity.
(2} Carr ny; without potice, » gmin-to, divert, postpona, omamy fli?\t or the
ot "b:'::i? tmtm"i? 111ty except to r!:mmwcor:lrwm
- @ re
; Ay for any unusad portion of The tickets when it

its contral (§ ing> but without liwitati
3" bagma STy ool e g et ekuting: bt it Linitetion
&

(
82

i wars; hostilitios or unes tarnational
mmi*&":i,m"m - orr of-_bom_ of any bi:;. &mﬂd, condition,
circumstances or rrpl.rtnn dus di::ﬂ:il or indi ly;y to such Tacti or

(0] Bocaoes ol Y Sovarmaent roos %inn e e o ooty e Prodictady or
Egl E: 2f m of lebor, fuel, or facilities or labor d{fﬁeult'un of carrisr or
o .
{3) Carrier may canoel the right or further right of cerrisgs of the passenger wnd his baggage
to fare thereot
:mnmlofﬁupuw.afw# W'ablﬁig' of por-tion

,or‘hop{uw .0 _andd t to _the baggage of
thout be t to linbil Zhg fore sxcapt to refund j
?W:ﬂn ﬁnuugudgtiono the f‘:r:ha'ml or charge(s) :‘I‘Wlﬂt’l ;pud,
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|
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o —--

“For unaxplained sbbraviations, refersnos marks and sysbols ses IPGT-1, C.A.8. NO. E&1, NTACA) NO. 375,
ISSUED: January 15, 2010 EFFECTIVE: March 1, 2010
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NTA(A) No. 658  YC.A.B. No. 696 162
Airline Tariff Publishing Company, Agent
INT*NATIONAL PASSENGER RULES AND FARES TARIFF Cancels vih keviood Pase AL 22X
ND. -2
RULE AIR CANADA
SECTION I ~ GENERAL RULES
90 BEELNDS
(A) ﬁ!&ﬁ}
chargas | o w11 be pad n aciordmnce Wath the. folioe f“:"' g cond: mSZ?&JS i

gare ruhm paragraph (F) of this rule and sub o Wy ustr:chom conteined in epplicshle

(1) Fnrsant sting refund must surrendar 4o c&rrual‘ -11 urnised flight ooupontis) of tha

21 Carrm uxll rafusa ordar &';dm:nmglimkntsd‘:h bun prassnted to goverrment of'h.culs of a

r to carrier as evidence of :.rrtant: bagn depart tharefrom unless the

::‘.hbhshns to the carrier's sstisfaction tha has parmission to resain in gcs comtry or
1 rofrom by snother uar-rur- or convayance. .
t3) Carrier shall meke all or sny individual refunds through i1ts general sccounting offices of
;:g or accounting offices, and requirs prmr writien applications for refunds to
prepared by passengers on special forms furnished by earriar.

B)
EE &d ill be subject o government law La: ugul't rders of tha count S .
h $ :‘itn'l: was or'z:cwlly mehaud lndsc’nfmﬁ\esl’:oun ';minﬁr 'tfn nﬁ:\d is being :z&:n
be following provisions:

(11 Voluntary refunds o oxd-ﬁgeord-rsordopont caipts purchased in ou
T doil-rs ONLY in currlncyn ¥ 'fn':u such purchases, oLy
(2) ofunde of ticket rdar it recaipt rchasad Canadi
dum be made tn;wsi:v%soor l.:éagr dopes in m;p; oom' wtry prw:glng :ug'
refund is not prohibited by local goverrments m control regulstions at point of

refund.
(31 zimolmhry rafu\dsu:: tickets, um:hgnga { or d-pocmtpts swll be mda in thn

l'ha rchase was
. c-udundollsrrofwﬂsorra s in the ol.rrlncy &gm
mvolmtu:; s hecessary way be wmde on request of passenger prov r:¥u1dl.n
8 not prnh:b;hd by local romantal oxnhmun control rogull'hon:.

{4} Refunds nf uekn -mshmoe orders, or it race mdnud othor than
Canadisn do larsuzllonfybeudammaumt smount due mﬂueurnmym
which tha fare ﬂ.ld\’c covered by ticket as ar:.gmlﬂ.g iesued wes
W-’t using the same f exchange as was spplied in cowputing original cost of

(cy )
ances with this rule to the tiCloriginal form of paymant, except as

ra - m D™
ravided below:
'l,'ldwt refund mll bo wada for tickets issued ms described in Column A and only to the purchaser
described in Column B below:

CARRIER U K
T In axchange YTor @ Prapaid 1icket Advice

inst & Transportation Request
Ag:a.m.'l by = govarnment agency

RIS~ COLUMN ® 3
73 Tha ¥ the Prepaid Ticket
e i:;n‘dnsor o 1
government agincy that 4
e I‘s\:uod the Transportetion :
Requast
wl Wﬂﬂﬂi
¥ this paragraph, the tnnn "Imolmt-ry Rofmd' refund mada
;n th- w-n ° " r is prevented p:}w"l:.dqd r s/h-r

lati f fl txmlul‘.gyof rurto uls x
eonf:md spacay ubotxtu't';::n oo a l# M Ik s of wo

service
care YM tions, tponarant or ld?in mnuu uf uhcdul stop
or Lors or nmoto P"'l.'n\dov- conditions pnscr- n Children® '

(2) - of Rula 2§.
rofunds will be as follows:
(a) ﬂ no por'tmn of trip has been made, the smount of refund will be
s and charges paid.

{Lontinued on next page)

For unaxplainad sbbreviations, refsrance marks and symbols see IPGT-1, C.A.B. NO. §81, NTA(A) NO. 573,

ISSUED: August 24, 2011 EFFECTIVE: October 8, 2011 Lo 4%
- ssusd 1 lasg than one (1) day's
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NTACA) No. 458 9C.A.B. No. 696 163
Airline Tariff Publishing Company, Agent

INTERNATIONAL PASSENGER RULES AND FARES TARIFF Cancale S noviceq page AC-z2-L
No§ -2

' RULE. AIR CANADA
SECTION I - GENERAL RULES

90 EEFUNDS (Continuad)}

asr ion of the trip has boen wada, the asount of refund will be computed es

(i} thnr- -n liuomt equal to the one-uay farg lesz the m rate of ducotnta 1f any,
mg Origing. re lor on
clml.-'tr hokots one ha of the tr:.p-.?znl and charne: l:cable to
moi l.t;m rom the point %htammhun to the de ’:EP tion or
stnpnver pomt. mmnd on the ticket or to point at which trensportetion ia to
> ¥
{am) 'tho rout:.ng specified on tha ticket, if the point of termination wes on such

{bk) thn m-’l':mg of any carrier operating betwsen such s¢ if tha point of
termination not on the ting specifiad 'tho tn‘t such
mn:n{ o:r ramfu.mls tull be bam o:o the lounl st m-rn apphaé m bmnmaleh“ the
ntsy
(ii) The dﬁ° fferance betwsen the fare paid end tha fare for the trensportation used,

d‘m:hmr n hi

EXCEPTION: t of illne ill refudd cancellation penal
Q:memgl In'::nﬁ.::::m: une:: carrior u%ll extend mif?-ﬂ to

porsons travelling with lm;hied paasangar .

{3) i 3
i@ i iig id mccordance with Rule 60
: Or :f such oh SXPONse b?\n'l: bean col oc'l'ld nr-rmr;uzis ©o, z.%:ﬂ}.ul ba

v-d, M i
"“ :u- n °$h;:‘\?mpm=m mlon':up-rtn :.ng 1o his own nﬂ-mnh p-u-?r- wd%y )v(/ (’ d,g
(%) L)ﬂh(
during ¥
ication :r,- re o Shoutd b r:adu uring rmgn-md of vahd;'ty of the iidzgtlgz P

mmdowro'H'unlodaytafterthewuyhhofﬁuiwkunrmo

o g -
( Al Rofund," for the f thi ¢ shall an, fund of
ticket or porg;hqhmf other than ﬁmlfnhry‘n as defined in pnragr:h o *
(2) WEW
Aoy funds will be follows:
L talﬂnwn:tmgu:n.shm’e"hmu;:l%u' n‘frﬂfwdmllbo
The fare snd charges paid less any lppheublo communication expenses, service charges
{b) mor ml{aimim ééwwln.pons heave beaon used,; the smount of rafmd W
o
Tha dmu-u_\us if » butwson ﬂ\e fai: and ehvrgu paid &o farq spplicsble for
'tr-ngohrtghm used, s any spplicable commmnication .xpcnus, ice charges or
. cangallation p-nnl.ty,
ication for ra wade during the period of vaidity of the ticket or
order, sarves the t i: fusa rofund when spplication therof
—d-rmgﬂﬁﬂu‘n wﬁ :.ﬁ-r c:pxry o ofoﬂ’-: hekct or mhan;gp 0:3: ton rotore 1
(F) 51 HIS 3, Gt :

!a‘ &%&f § iﬁ gtﬂt !TE! car:m u:l% ...ﬁf#ﬂ.'d}:"‘ ticket or lost portion thoreof
for re
(b} Ippltm;? ":‘dr:fud:“mthwlds be made dunng th- gcna:!.:'ﬁ‘:dtd cf the hekom{ or
rder or ressrves the to se raf :on
e 5% Fads more than 30 days sfter -xplry date of tha ticket or nxmva

» will bo made on one of the following baus. whichaver is applicebla:

replacement ticket fund will be the
= 1 m"':'?'%- faro‘ :.d lan ier - nt;.a:: if apll:hubla) in
CAEDd o mn—r-'ﬁ.ndd: %-fu lmunt fare paid may be
used towards the r of . t an gpl. d-nr fare or,
(bb) T phnetely, n o o has e ehang tmlmt fickat, the carrier thet is
-
¢ :h:d o;asg:al i.ckat will refund to"t'h. +:c1ong;m1’fom of payment the
pa or such replscamont

(Lontinued on next page)

. For unaxplained abbrevistions; refarsnca marks and symbole see IPGT-1, C.A.B. NO. E81, NTA(A) NO. 373,

ISSUED: August 24, 2011 EFFECTIVE: October 8, 2011 3o Noved)
t - Effective t 25, 2011 and isgued on not less than one (1) day's
0675m notice under NTA(A) Special Permission No. 62845.
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This is Exhibit “J” to the Affidavit of Dr. Gabor Lukacs

affirmed before me on April 25, 2014

Signature




AIR SN
wers  PASSENGER
wesanrsoreness F - RIGHTS

March 24, 2014

VIA EMAIL and FAX

The Secretary
Canadian Transportation Agency
Ottawa, Ontario, K1A ON9

Dear Madam Secretary:

Re: Request pursuant to the open court principle and s. 2(b) of the Charter
to view File No. M4120-3/13-05726
Heavily redacted documents received on March 19, 2014

I am writing to make a final request, prior to making an application for judicial review, that the
Agency comply with its obligations under the open court principle and s. 2(b) of the Canadian
Charter of Rights and Freedoms, to make documents that are part of the public record available for
public viewing.

1. On February 14, 2014, I made a request to the Agency to “view the public documents in file
no. M4120-3/13-05726” pursuant to s. 2(b) of the Charter.

2. In subsequent communications dated February 17, 21, and 24, 2014, I have reiterated that my
request was based on s. 2(b) of the Charter.

3. On March 19, 2014, I received an email from Ms. Bellerose, the Senior Manager of the Infor-
mation Services, Shared Services Projects & ATIP Coordinator of the Agency, stating that:

Please find attached copies of records in response to your “request to view file
4120-3/13-05726".

Ms. Bellerose’s email had a PDF file named “AI-2013-00081.PDF” attached, which contained
heavily redacted copies of documents in File No. M4120-13/13-05726.
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March 24, 2014
Page 2 of 2

It is my position that providing redacted documents does not discharge the Agency’s obligations
under the open court principle, because the file contains no confidentiality order made by a Member
of the Agency pursuant to Rules 23-25 of the Canadian Transportation Agency General Rules,
S.0.R./2005-35.

My position is consistent with Rule 23(1) of the Canadian Transportation Agency General Rules:

The Agency shall place on its public record any document filed with it in respect of
any proceeding unless the person filing the document makes a claim for its confi-
dentiality in accordance with this section.

My position is also consistent with the Agency’s Privacy Statement concerning the Agency’s com-
plaint process:

In accordance with the values of the open court principle and pursuant to the Cana-
dian Transportation Agency General Rules, all information filed with the Agency
becomes part of the public record and may be made available for public viewing.

Finally, I refer to Decision No. 219-A-2009 of the Agency, concerning the motion of Leslie Tenen-
baum for non-publication of his name and certain personal information, where the Agency ana-
lyzed in great detail its own obligations under the open court principle.

In light of the foregoing, I trust you agree with me that the documents in question were redacted
without lawful authority or authorization to do so, and in breach of the Agency’s obligations under
the open court principle and s. 2(b) of the Charter.

Therefore, I am requesting that:

A. the present letter be brought to the attention of Mr. Geoffrey C. Hare, Chair and CEO of the
Agency; and

B. the Agency provide me, within five (5) business days, with unredacted copies of all documents
in File No. M4120-3-/13-05726 with respect to which no confidentiality order was made by a
Member of the Agency.

Kindly please confirm the receipt of this letter.

Yours very truly,

Dr. Gabor Lukéacs
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This is Exhibit “K” to the Affidavit of Dr. Gabor Lukacs

affirmed before me on April 25, 2014

Signature
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Office Canadian
des transports Transportation
du Canada Agency
Bureau du Office of the
Président Chairman

March 26, 2014
Mr. Gabor Lukacs
Halifax, NS

lukacs@AirPassengerRights.ca

Mr. Lukacs,

Re: Your letter of March 24, 2014 in regards to your request to view
File No. M4120-3/13-05726

The Canadian Transportation Agency (Agency) is a government institution which was
included in the schedule to the Privacy Act (Act) in 1982. When Parliament adds a
government institution to the schedule of the Act, either through legislation or regulation,
it reflects a decision to subject the institution to the full application of the Act. For the
Agency, that decision was maintained throughout successive legislation modifications.

The purpose of the Act is to protect the privacy of individuals with respect to personal
information about themselves held by a government institution. Section 8 of the Act is
clear that, except for specific exceptions found in that section, personal information
under the control of a government institution shall not, without the consent of the
individual to whom it relates, be disclosed by the institution. Also, in accordance with
sections 10 and 11 of the Act, personal information under the control of a government
institution such as the Agency must be accounted for in either personal information
banks or classes of personal information. Because there are no provisions in the Act
that grant to government institutions that are subject to the Act the discretion to not
apply those provisions of the Act, personal information under the control of the Agency
is not disclosed without the consent of the individual and are accounted for either in
personal information banks or classes of personal information and consequently
published in Info Source. This is all consistent with the directions of the Treasury Board
of Canada Secretariat.

Ottawa (Ontario) K1A ON9 Ottawa Ontario K1A ON9
www.otc.gc.ca www.cta.gc.ca

ngp q 43

Canada
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Although Agency case files are available to the public for consultation in accordance
with the open court principle, personal information contained in the files such as an
individual's home address, personal email address, personal phone number, date of
birth, financial details, social insurance number, driver's license number, or credit card
or passport details, is not available for consultation.

The file you requested has such sensitive personal information and it has therefore
been removed by the Agency as is required under the Act.

Sincerely,

Geoﬁr%

Chair and Chief Executive Officer

Page 2/2



GILLESPIE REPORTING SERVICES, A Division of 709387 Ontario Inc., 200-130 Slater St. Ottawa Ontario K1P 6E2 1
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Tel: 613-238-8501 Fax: 613-238-1045 Toll Free 1-800-267-3926

Examination No. 14-0775 Court File No. A-218-14

FEDERAL COURT OF APPEAL

BETWEE N:
DR. GABOR LUKACS
APPLICANT

- and —

CANADIAN TRANSPORTATION AGENCY
RESPONDENT

AR R R R R R R R R e e e R R

CROSS-EXAMINATION OF PATRICE BELLEROSE ON HER AFFIDAVIT
SWORN JULY 29, 2014, pursuant to an appointment made on
consent of the parties, to be reported by Gillespie
Reporting Services, on the 21st day of August, 2014,

commencing at the hour of 10:29 iIn the forenoon.

KAErIAAIAAIAXAAXAAAXAAXAAAXAAXXX

APPEARANCES:
Dr. Gabor Lukacs, for the Applicant
Mr. Simon-Pierre Lessard, for the Respondent

This Cross-Examination was digitally recorded by Gillespie

Reporting Services at Ottawa, Ontario, having been duly appointed

for the purpose.
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GILLESPIE REPORTING SERVICES, A Division of 709387 Ontario Inc., 200-130 Slater St. Ottawa Ontario K1P 6E2

Tel: 613-238-8501 Fax: 613-238-1045 Toll Free 1-800-267-3926

PATRICE BELLEROSE, SWORN:

CROSS-EXAMINATION BY DR. GABOR LUKACS:

1. Q. Ms. Bellerose, I understand that on July 29,
2014, you swore an affidavit.
A. Yes.
DR. LUKACS: Let’s mark that Affidavit as Exhibit

1.
EXHIBIT NO. 1: Affidavit of Patrice Bellerose
dated July 29, 2014
DR. LUKACS:
2. Q. And I understand that you received the

Direction to Attend dated August 8, 2014.
A. That is correct.
DR. LUKACS: Let’s mark it as Exhibit 2.

EXHIBIT NO. 2: Direction to Attend dated August 8,

2014
DR. LUKACS:
3. Q. For how long have you been working with the

Canadian Transportation Agency and in what roles?

A_. 1 have been working with the Canadian
Transportation Agency for just about six years and my
initial position was the manager of record services and
access to information and privacy co-ordinator for the
Agency initially for the first one to two years. 1 was

the acting director of the information services
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GILLESPIE REPORTING SERVICES, A Division of 709387 Ontario Inc., 200-130 Slater St. Ottawa Ontario K1P 6E2

Tel: 613-238-8501 Fax: 613-238-1045 Toll Free 1-800-267-3926

directorate for three and a half years and I have recently
been changed to a slightly different position as the
senior manager of information services but that again 1is
supposed to be changing shortly. There i1s going to be
another reorganization of the Agency.

4. Q. In your current role what are your
responsibilities?

A. 1 am responsible for all records, record
keeping at the Agency, retention, dispositions, keeping
the files, so information management, access to
information and mail services.

5. Q. So when you say ‘“records” can you elaborate
what you mean by records in that context?

A. All records relating to the Agency, both
transitory and official records.

6. Q. So for example, when the Agency orders paper
would that also be a record that you would be handling?

A. If we -- the order for the paper?

7. Q. Yes, the i1nvoice and all those things, are
those records i1n this sense?

A. It depends. Probably for a period of time we
have to have a record of an invoice, sure.

8. Q- And also submissions of parties and
proceedings before the Agency are records?

A. Case fTiles are records of the Agency, yes.
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GILLESPIE REPORTING SERVICES, A Division of 709387 Ontario Inc., 200-130 Slater St. Ottawa Ontario K1P 6E2

Tel: 613-238-8501 Fax: 613-238-1045 Toll Free 1-800-267-3926

9. Q. Okay. In your current position can you
describe to me the chain of command, who iIs your immediate
supervisor, superior or whom do you report?

A. Right now I report to the director of
information services who the current acting is Christine
Guérette. She reports to the acting director of
communications and information services branch which is
Jacqueline Bannister who reports directly to the chairman.

10. Q. Just to confirm, are you currently or have you
ever been a member of the Canadian Transportation Agency?

A. OF the which?

11. Q. Of the Canadian Transportation Agency. Have
you been a member?

A. No.

12. Q. In carrying out your duties as manager of
record services and access to information and privacy are
you required to follow the decisions, rules and policies
made by the Agency?

A. Yes.

13. Q. Now let’s look at Exhibit A to your Affidavit.
Do you have i1t in front of you?

A. Exhibit A to my Affidavit?

14. Q. VYes.
A. Yes.
15. Q. This is an email dated February 14th, 2014
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GILLESPIE REPORTING SERVICES, A Division of 709387 Ontario Inc., 200-130 Slater St. Ottawa Ontario K1P 6E2

Tel: 613-238-8501 Fax: 613-238-1045 Toll Free 1-800-267-3926

16.

17.

18.

19.

from myself to the secretary of the Agency, correct?

A. Yes.

Q. Were you aware when you received this that it
explicitly makes reference to the fact that the request is
made pursuant to section 2(b) of the Charter?

A. Yes.

Q. Did you understand the meaning of a request
pursuant to section 2(b) of the Charter?

A. Yes.

Q. What does it mean?

A. It means that you were making a request under
the Charter, under your Charter rights, and any requests
for information at the Agency are treated as In -- those
types of requests are treated as informal requests for
information.

Q. What does section 2(b) of the Charter mean to
you?

MR. LESSARD: For the record, 1 will object to the
question because -- well there i1s an issue of relevance
but also because you are asking the opinion to the
witness. However Madam Bellerose will answer subject to
the right to have the propriety of the question determined
by the court at a later date.

DR. LUKACS: Sure.

THE WITNESS: Okay so my understanding is that you
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GILLESPIE REPORTING SERVICES, A Division of 709387 Ontario Inc., 200-130 Slater St. Ottawa Ontario K1P 6E2

Tel: 613-238-8501 Fax: 613-238-1045 Toll Free 1-800-267-3926

20.

21.

were making a request under the Charter which you were
saying your Charter rights allowed you to request the
documents as they were part of the open court principle
and were subject -- it was under your Charter rights as
opposed to making a formal access to information request.

DR. LUKACS:

Q. Did you make any inquiry to anybody at the
Agency as to the meaning of a request pursuant to section
2(b) of the Charter?

A. Well, we discussed your request with the
secretary and legal services.

MR. LESSARD: I will object because it is
solicitor/client privilege with respect to discussions
with legal services and -- like for the rest of the
question 1 don’t really have a problem with it.

THE WITNESS: So we discussed the request and it
was determined that we would proceed, even though you had
indicated that i1t was under section 2(b) of the Charter,
that we would proceed as a normal request for iInformation
as we normally receive for other case files throughout the
Agency. We regularly receive them from other applicants
on a daily basis.

DR. LUKACS:

Q. Did you receive any instructions from your

superiors about how to process such a request pursuant to
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GILLESPIE REPORTING SERVICES, A Division of 709387 Ontario Inc., 200-130 Slater St. Ottawa Ontario K1P 6E2

Tel: 613-238-8501 Fax: 613-238-1045 Toll Free 1-800-267-3926

22.

23.

section 2(b) of the Charter?

A. All requests for information are processed
through our office In a standard fashion; either they are
formal requests under the Access to Information Act or
they are informal. Generally anybody asking for
information regarding a case file that is ongoing at the
Agency 1is considered an informal request because the
documents are part of the public record.

Q. So do you agree with me that Exhibit A to your
Affidavit was not a request made pursuant to the Access to
Information Act?

MR. LESSARD: I will object for the record again
because 1In this case i1t i1s not appropriate in this type of
examination to ask for admissions from a witness. She iIs
here as a witness and not as a party. However Madame
Bellerose will answer subject to the right to have the
propriety of the question determined by the court at a
later date.

THE WITNESS: It was not considered a formal
request under the Access to Information Act, no. It did
not meet the requirements.

DR. LUKACS:

Q. So at section 3 of your affidavit you say that
the request was treated as an informal access request.

A. Yes.
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GILLESPIE REPORTING SERVICES, A Division of 709387 Ontario Inc., 200-130 Slater St. Ottawa Ontario K1P 6E2

Tel: 613-238-8501 Fax: 613-238-1045 Toll Free 1-800-267-3926

24.

25.

26.

27 .

28.

29.

Q. Can you please explain exactly what an
informal access request means?

A. It means any requests for government records
that are not completed formally under the Access to
Information Act, meaning it must require the $5 fee. It
must have the formal form that has been completed and
signed.

Q. So in the case of this request you’d agree
that no fee was paid.

A. No fee was paid nor was the form filled out.

Q. So there are two types of requests. There is
a formal request where the fee is paid and the form is
completed and --

A. Correct.

Q. -- those are treated as formal requests under
the Act.

A. Correct.

Q. And then there are the informal requests which
are everything else which are not treated under the Act,
correct?

A. That"s correct.

Q. In paragraph 3 of your Affidavit you say that
this request was treated and I am quoting, “iIn conformity
with the directive on the administration of the Access to

Information Act”.
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30.

31.

32.

33.

34.

35.

A. Yes.

Q. Is Exhibit B to your Affidavit the directive
that you are referring to?

A. Yes.

Q. Can you point to specific provisions of the
directive to which treating the request as an informal
access request conforms?

A. Section 7.4.5.

Q. Would you mind reading it into the record just
for clarity?

A. “Informal processing

7.4.5 Determining whether it is appropriate to

process the request on an informal basis. |If so,

offering the requester the possibility of treating
the request informally and explaining that only
formal requests are subject to provisions of the

Act™.

Q. So just for clarity, according to this
directive an informal request for access i1Is not subject to
the provisions of the Act. Is that correct?

A. An informal?

Yes.

O

A. That is correct.
Q. And did you consult this directive when you

were deciding how to treat my request?
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A. No, because any request that we receive for
information at the Agency other than formal requests are
treated as informal access to information requests.

36. Q. Let’s move on. 1 asked you to bring the
attachment to your March 19, 2014 email which was
referenced in paragraph 4 of your Affidavit.

A. Yes.

37. Q. I believe it consists of 121 pages.

A. That is correct.

DR. LUKACS: Let’s mark it as Exhibit 3.

EXHIBIT NO. 3: Attachment to the email dated March

19, 2014 12:58 PM, from Patrice Bellerose to Dr.
Gabor Lukacs, attachment 121 pages.
DR. LUKACS:

38. Q. Do you agree that the file contains no claim

for confidentiality by any of the parties?
A. Yes.

39. Q. Do you agree that the file contains no
determination by the Agency concerning confidential
treatment of any of the documents or portions of documents
in the file?

A. Sorry. Can you repeat that?

40. Q. Do you agree that the file contains no

determination by the Agency concerning confidential

treatment of any of the documents or portions of
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documents?
A. No.
41. Q- You don’t agree or...?

42.

43.

44 .

45.

A. No. There is personal information that is
contained iIn the documents that the Agency determines as
confidential.

Q. Can you refer me to -- My question is: Is
there -- in the file is there a decision, order or any
other decision by the Agency stating that certain
documents or portions of document will be treated
confidentially?

A. The Privacy Act requires that we remove
personal information from Agency records.

Q. 1 am sorry. 1 didn’t ask you about the
Privacy Act. | asked you about those 121 pages.

A. Yes there contains personal information in
those 121 pages.

Q. That 1s not my question.

MR. LESSARD: Can you please reformulate Dr.
Lukacs?

DR. LUKACS: Sure.

Q. Among those 121 pages i1s there any document,
any directive, decision, order made by a member or members
of the Agency directing that any of these documents be

treated confidentially?

81

11




© 0o N o o b~ W N PP

N N N N NN RBP P P P B P P PP
a A W N P O © ©® N O O M W N Pk O

GILLESPIE REPORTING SERVICES, A Division of 709387 Ontario Inc., 200-130 Slater St. Ottawa Ontario K1P 6E2

Tel: 613-238-8501 Fax: 613-238-1045 Toll Free 1-800-267-3926

46.

47 .

48.

49.

50.

51.

52.

A. No.

Q. Thank you. Do you agree with me that some of
the pages were partially blacked out?

A. Yes.

Q. Who decided which parts to black out?

A. Myself in collaboration with various staff
members of the Agency.

Q. How was it decided which parts to black out?

A. Personal information was removed. That"s all.

Q. All personal information?

A. No, only personal information that was not
divulged in the decision.

Q. Under what legal authority was the blackened
outs performed?

A. The Privacy Act.

Q. So under the Privacy Act are you telling me
that you have the authority to decide which parts of an
Agency adjudicative document will be released?

A. Under the Privacy Act we are obligated to
remove personal information from government records prior
to releasing them.

Q- Now let’s look at page 75. It was a letter
from Air Canada to the secretary of the Agency dated
October 18th, 2013, correct?

A. Correct.
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53.

54.

55.

56.

S7.

Q. Do you agree that the name, that the business
email address and the signature of Air Canada’s counsel
were blacked out on page 757

A. Yes.

Q. Do you agree that the name, the business email
address and the signature of Ailr Canada’s counsel were
blacked out throughout the file?

A. 1 would have to look through the pages --

Q. Take your time.

A. -- through the 121 pages to verify that but
they should be. It’s possible we made an error but
generally yes they should be.

Q. So you say that those things should have been
blacked out in your opinion?

A. Theilr contact information as well as their
emails.

Q. Even though we are talking about work email
address, not home ones?

A. We have had various consultations with air
industry and different industries at the Agency and
depending on whether a number is published, a work number
IS published or not, determines whether sometimes the
information is public or not. Sometimes information is
available publically; sometimes it"s not. So in those

cases more often than not we err on the side of caution
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and 1T the number isn’t published -- sometimes it iIs a
general number, for example. |If it is a general line

58.

59.

60.

obviously we include that type of information.

Q. So just to be clear, you made this decision or
decided what things to redact in consultation also with
the airline industry. Is that correct, what you just
earlier said?

A. On previous files. That"s not just air but
different transportation modes. They have indicated that
there are certain numbers that are purposely not published
for people that work in businesses and that they keep
those -- that information protected for various reasons
and that they would like it not to be divulged.

Q. So in the case of Ailr Canada, Air Canada’s
lawyers, the counsel acting on the file, the name of the
counsel, the business email address were blacked out
pursuant to this request from the industry, from Ailr
Canada specifically?

A. Based on consultations we have previously had
with industry this was --

Q. But in this specific file was there any
request from Air Canada to have their information redacted
In this specific file?

A. We didn’t consult them on this specific file

because 1t was informal and we just went with according to

84

14




© 0o N o o b~ W N PP

N N N N NN RBP P P P B P P PP
a A W N P O © ©® N O O M W N Pk O

GILLESPIE REPORTING SERVICES, A Division of 709387 Ontario Inc., 200-130 Slater St. Ottawa Ontario K1P 6E2

Tel: 613-238-8501 Fax: 613-238-1045 Toll Free 1-800-267-3926

61.

62.

63.

64.

65.

66.

67.

the usual personal iInformation exemptions that we had so
that we could get you the file in a timely fashion.

Q. Let’s go also to page 68 of this fTile,
actually 67, Annex G. This was an exhibit filed by Air
Canada, correct?

A. That is correct.

Q. What 1 am seeing here on pages 68, 69 and 70
is that virtually the entire pages were blacked out,
correct?

A. Correct.

Q. Why is that?

A. Because they contained PNR details which have
personal information contained within them.

Q. All PNR information is personal information?

A. Pardon me?

Q- All PNR information is personal information?

A. Not necessarily. Certain parts are. It
contains all of the iInformation relating to the passenger
air travel.

Q. Isn’t that the issue before the Agency, the
passengers” travel?

A. Sure, but the details of their travel aren’t
really relevant. If they are they have been included in
the decision and the information i1s released.

Q. Are you familiar with the notion of open court
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68.

69.

70.

71.

72.

principle?

A. I am.

Q. Did you receive any training concerning the
notion of open court principle?

A. Yes.

Q. Are you aware of any relationship between the
open court principle and section 2(b) of the Charter?

MR. LESSARD: For the record, I will object to the
question because of relevance and the fact again that you
are asking an opinion from a witness who Is not a party in
this case. However Madame Bellerose will answer subject
to the right to have the propriety of the question
determined by the court at a later date.

THE WITNESS: Sorry. Can you repeat the question?

DR. LUKACS:

Q. My question was: Are you aware of any
relationship between the open court principle and section
2(b) of the Charter?

A. Yes.

Q. Do you know i1f the Agency is subject to the
open court principle?

A. Yes.

Q. Are you aware of any policies or rules of the
CTA that are in place for the purpose of compliance with

the open court principle?
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73.

74.

75.

76.

77.

A. Our General Rules state that documents filed

in relation to a complaint -- or actually there is a
specific term for 1t. 1 don’t have the General Rules in
front of me -- but a proceeding, sorry, will be on the

public record.

Q. How many requests pursuant to the open court
principle have you handled in, say, the past 12 months?

A. In the past 12 months? 1 don“t have the
numbers with me but we --

Q. Approximately?

A. Twenty to 25.

Q. And they were all pursuant to the open court
principle?

A. They were all requests for -- | am taking the
liberty of trying to figure out what you are talking about
but essentially any requests for case files, documents
that were filed iIn relation to a decision that was i1ssued
by the Agency, where the documents were placed on the
public record I would say we had about 20 to 25 of those
In the past 12 months.

Q. In each case, i1n each of those cases, what you
provided to the public was redacted documents?

A. Just personal information removed from each of
them, yes.

Q- And all requests that were made pursuant to
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78.

79.

80.

the open court principle were handled as informal access
requests?

A. That"s correct. And actually 1 should
elaborate on my previous answer. There were some requests
for information where claims for confidentiality had been
made on certain cases, so that information was also
removed In those cases.

Q. That is obvious. That iIs not an issue in this
case. All right; let’s look at page 79 of the same
document. Just for clarity would you care to read into
the record the two titles and the first two paragraphs,
please?

A. “Important privacy information and Open Court

Principle”

Q. And the first two paragraph?

A. “As a quasi-judicial tribunal operating like a
court, the Canadian Transportation Agency is bound by the
constitutionally protected open-court principle. This
principle guarantees the public’s right to know how
justice i1s administered and to have access to decisions
rendered by administrative tribunals. Pursuant to the
General Rules, all information filed with the Agency
becomes part of the public record and may be made
available for public viewing”.

Q. Okay, so what does “public record” mean here?
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A. It means i1t"s available for public viewing.
It"s available to the public.

81. Q. So any document placed on public record the
public can access. Would it be fair to say that?

A. As long as it i1s Tiled with the Agency and in
respect to a proceeding.

82. Q. So are you telling me that if somebody walks
in the door of the Agency and says hi, 1 want to see file
number so-and-so then they can look at all documents on
the public record?

A. Well they have to be -- we have to remove
personal information from them prior to viewing.

83. Q. But I don’t understand really. You say that
all documents are placed on public record. You just said
that all documents on public record can be viewed. Then
where does this Act of removal fit into that notion of
public record?

A. 1 am sorry. Can you repeat that?

84. Q- You just said that documents filed with the

Agency are placed on public record, correct?
A. Correct.

85. Q- You also said that documents on public record

can be viewed by the public.
A. Correct.

86. Q. Where does redaction come into this whole
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87.

88.

89.

procedure then? The Agency’s own information sheet just
says that those things may be viewed by the public.

A. They may be viewed by the public but the
personal information that is contained within those
documents is removed prior to viewing.

Q. So let’s back-trace. What do you mean then by
the notion "public record”, because my understanding of
public record is that public record is a document that the
public can view? Do you agree with that?

A. Yes.

Q. So what you are telling me here is that you go
and remove personal information from documents which are
already on public record?

A. We remove personal information from Agency
records prior to disclosing them to the public, yes.

Q. Doesn’t public record mean that the public can
access those documents?

A. They are accessing the documents. They are
just not accessing the personal information that is
contained within them. The public has a right to
transparency which is the purpose of what we are doing
because of the open court principle but the individual
also has a right to privacy.

DR. LUKACS: Let’s mark as Exhibit 4 Rule 23 of

the Agency, of the General Rules.
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THE WITNESS: Sorry, Rule 23? Okay, we don’t have
the General Rules with us but I believe you are talking --
DR. LUKACS: 1 believe i1t was printed out.

THE WITNESS: It is the part where it talks about
the confidentiality of records and that all documents will
be placed on the public record unless a claim for
confidentiality is made?

DR. LUKACS: That"s right.

THE WITNESS: Okay.

EXHIBIT NO. 4: Canadian Transportation Agency

General Rules, Rule No. 23.
DR. LUKACS:

90. Q. So you have already referred to 1t and I

would prefer to have it in front of you.

MR. LESSARD: I just gave it to her.

THE WITNESS: This is only a portion of the
General Rules. There are other things that come into
play. We only have a portion here to talk about but okay
let"s —-

DR. LUKACS:

91. Q. Which portion do you have there because my
understanding is that Rule 23 in i1ts entirety should be
before you?

A. Rule 23 1is here.

92. Q. Yes. |Is there any other Rule in the General
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93.

94.

95.

96.

97.

98.

99.

Rules that govern confidentiality?

A. Yes, there is another rule further that talks
about the Agency can deem certain records confidential.
Unfortunately 1 don”t have the rules with me to identify
that for you. | apologize.

Q- You are referring to financial or corporate
information. [Is that the Rule that you are referring to?

A. Yes.

Q. But we are talking here about personal
information not --

A. That’s right.

Q. So can you explain to me something?

A. Sure.

Q. Rule 23 has an elaborate confidentiality
procedure.

A. That i1s correct.

Q. A party who doesn’t want some information to
be released to the public can request confidentiality,
correct?

A. That 1s correct.

Q. And iIf the request is granted then a redacted
copy of the document is placed on the public record.

A. That"s correct.

Q. So deciding what to redact and what isn’t,

iIsn’t that the job of the members of the Agency according
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100.

101.

102.

to Rule 237

MR. LESSARD: For the record, I will object to the
question because again it 1s a question of relevance and
you are asking for an opinion or an admission from the
witness. However Madame Bellerose will answer subject to
the right to have the propriety of the question determined
by the court at a later date.

THE WITNESS: The Agency is subject to the Privacy
Act and so for that reason that is why the personal
information is redacted.

DR. LUKACS:

Q- You are not answering my question. My
question was: Isn’t 1t the duty of members and the
responsibility of members hearing the case to determine
pursuant to Rule 23 what portions will be redacted and
what portions won’t?

A. In a claim for confidentiality, yes.

Q. So 1f no claim for confidentiality is made all
documents are placed on the public record, correct?

A. With the personal information removed.

Q. Can you point to me at anything in the General
Rules that requires the removal of personal information?

A. The Agency is subject to the Privacy Act.
That"s what requires us to remove the personal

information.
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103.

104.

105.

106.

107.

Q. My question was: Can you point to me at
something In the General Rules that requires the removal
of personal information, in the General Rules?

A. In the General Rules, no.

Q. No. The General Rules require that all
documents with respect to which confidentiality has not
been claimed be placed on public record, correct?

A. This is correct.

Q- And what you are telling me is that after a
document is placed on public record you go in and redact
things from it.

A. We don’t redact things. We redact personal
information that is required under the Privacy Act which
iIs another legislation to which we are required to comply.

Q. 1 am sorry. 1 am asking you now about the
facts, not about the law, for the law will be for the
court to decide. My question i1s: When you have a file
which contains no claim for confidentiality which we have
agreed i1s placed on public record, correct?

A. Correct.

Q. And then when the public wants to access the
file you go In and redact a portion of it. Is that
correct?

A. We remove -- no, not a portion. We remove

personal information.
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108. Q. Is personal information not a portion of the
document?

A. 1 guess vaguely, yes.

109. Q. It is contained in the document. So to
summarize even when a document is placed on public record
pursuant to Rule 23 you redact further portions from it
before releasing it to the public, correct?

A. Correct. 1 think it is important to clarify
that it is personal information that is removed.
"Portions"™ isn’t really clear. It is important to
distinguish that it is personal information only that is
removed.

110. Q. Things that you deem to be personal
information.

A. Things that are defined 1In the Act as personal
information.

111. Q. But you purport to making those decisions what
to redact or not, we just heard earlier, correct?

A. 1 1nterpret the Act, i1s that what you are
asking?

112. Q. What 1 am asking is: Once the document is
placed on public record and the Agency -- as a member of
the Agency did not see a reason to grant confidentiality--

A. Or i1f there was no request.

113. Q. Or if there was no request.
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114.

115.

116.

117.

A. That"s right.

Q. Then you go and make some decisions as to what
to redact from the file before i1t is released to the
public, correct?

A. Personal information is removed, that is

correct.

Q. And you decide what will be removed and what
not?

A. 1 personally decide or --

Q. Yes.

A. — 1s there an approval process?

Q. What can you tell me about that approval
process?

A. Sure. Generally speaking it depends on --
with informal requests generally we take care of them iIn
our office. Sometimes we consult with legal services and
depending on the file 1t is possible that 1t can go to the
chair who is the delegated head for access to information
and privacy at the Agency.

DR. LUKACS: I guess | have no more questions.

Thank you.

--THIS CROSS-EXAMINATION ADJOURNED AT 11:07 A_.M. ON
THE 21ST DAY OF AUGUST, 2014.
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Court File No.: A-218-14

FEDERAL COURT OF APPEAL
BETWEEN:
DR. GABOR LUKACS
Applicant
—and —
CANADIAN TRANSPORTATION AGENCY
Respondent

MEMORANDUM OF FACT AND LAW OF THE APPLICANT

PART | — STATEMENT OF FACTS

A. OVERVIEW

1. The Applicant is seeking various declarations and a mandamus to en-
force his rights pursuant to the open court principle and s. 2(b) of the Charter
to view “tribunal files” of the Canadian Transportation Agency (the “Agency”),
that is, files of adjudicative proceedings before the Agency, which contain doc-
uments received in the course of such proceedings, including submissions of

the parties and exhibits.

2. The Applicant challenges the practices of the Agency that:

(@)  the public can view only redacted tribunal files, even in cases
where a confidentiality order was neither sought by the parties

nor made by Member(s) of the Agency; and

(b)  Agency Staff, who are not Members of the Agency, purport to

make determinations of confidentiality in relation to tribunal files.
Notice of Application [Tab 1, P1]

198




2.

B. BACKGROUND: THE AGENCY AND THE OPEN COURT PRINCIPLE

3. The Agency, established by the Canada Transportation Act, S.C. 1996,
c. 10, consists of Members (including temporary members), who exercise the
powers conferred upon the Agency by the Act. The Agency also has Staff, but

they are not Members, and they cannot exercise the powers of the Agency.
Canada Transportation Act, ss. 7 and 19 [App. “A”, P239, P242]

4. The Agency has a broad mandate in respect of all transportation matters
under the legislative authority of Parliament. One of the Agency’s key functions
is to adjudicate commercial and consumer transportation-related disputes as

a quasi-judicial tribunal.

5. The Agency acknowledges in its “Important privacy information” notice,
provided to parties in adjudicative proceedings, that it is subject to the open

court principle when it acts in a quasi-judicial capacity:

Open Court Principle

As a quasi-judicial tribunal operating like a court, the Canadian
Transportation Agency is bound by the constitutionally protected
open-court principle. This principle guarantees the public’s right
to know how justice is administered and to have access to deci-
sions rendered by administrative tribunals.

Pursuant to the General Rules, all information filed with the
Agency becomes part of the public record and may be made
available for public viewing.

[Emphasis added.]
Lukacs Affidavit, Ex. “I”, p. 000079 [Tab 21, P121]
6. The open court principle is incorporated in both the Agency’s old and

current procedural rules, which speak about the “public record” and the “confi-

dential record” of the Agency, and provide that:
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all documents filed with the Agency are to be placed on the public

record, unless confidentiality was sought and granted;

a request for confidentiality must be made by the party who is

filing the document, and at the time of the filing;

requests for confidentiality and redacted versions of confidential

documents are to be placed on the Agency’s public record; and

unredacted versions of confidential documents are to be placed

on the Agency’s confidential record.

Canadian Transportation Agency Rules (Dispute [App. “A”, P248-P251]
Proceedings), S.0.R./2014-104 (“New Rules”),
ss. 7(2), 31(2)

Canadian Transportation Agency General Rules, [App. “A”, P257, P259]
S.0.R./2005-35 (“Old Rules™), ss. 23(1), 23(6)

C. THE AGENCY’S PRACTICE WITH RESPECT TO VIEWING TRIBUNAL FILES

7. In practice, members of the public are not permitted to view documents

contained in the Agency’s tribunal files that were placed on the Agency’s “pub-

lic record” in their entirety; only redacted versions of these documents can be

viewed, with portions that contain “personal information” blacked out. What con-

stitutes “personal information” is decided by Agency Staff.

Bellerose Cross-Examination, Q82-Q86 [Tab 3, P189-P190]

8. The aforementioned practice is followed even in cases where the

Member(s) of the Agency hearing the case did not find it appropriate to grant

confidentiality or where confidentiality was not requested by the parties at all.

Bellerose Cross-Examination, Q112-Q114 [Tab 3, P195-P196]
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9. Agency Staff have an expansive notion of what constitutes “personal
information”; for example, the name and business email address of a lawyer
representing a corporation before the Agency may be “personal information”
that, in their view, must be redacted from documents placed on “public record”

before they would be disclosed to members of the public.

Bellerose Cross-Examination, Q53-Q57 [Tab 3, P183]

D. THE APPLICANT’S REQUEST TO VIEW A TRIBUNAL FILE

10.  The Applicant, Dr. Gabor Lukacs, is a Canadian air passenger rights ad-
vocate. Lukacs frequently comments on issues related to air passenger rights

for the press and on social media.

Lukacs Affidavit, para. 1 [Tab 2, P13]

(i) The rights asserted: open court principle and s. 2(b) of the Charter

11.  On February 14,2014, Lukacs made a request to the Agency to view the
public documents in file no. M4120-3/3-05726, in respect of which the Agency
rendered Decision No. 55-C-A-2014. Lukacs clearly indicated that his request
was made pursuant to subsection 2(b) of the Charter, which entails the open

court principle.

Lukacs Affidavit, para. 3, Ex. “A” [Tab 2A, P18]

12.  Luk&cs clearly indicated in his subsequent correspondence with Agency
Staff that he was seeking documents on the Agency’s public record, and that

the legal basis of his request was subsection 2(b) of the Charter.

Lukacs Affidavit, paras. 4-10, Ex. “B”-“H” [Tab 2B-2H, P20-P37]
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(ii) Agency staff understood the nature of the request

13.  Agency Staff handling the request of Lukacs clearly understood that
Lukacs was seeking documents that were placed on the Agency’s public record
and that Luk&cs was making a request to exercise his open court principle and
s. 2(b) Charterrights.

Lukacs Affidavit, para. 9, Ex. “G” [Tab 2G, P33]
Bellerose Cross-Examination, Q16-Q18 [Tab 3, P175]

(iii) Not a request under the Access to Information Act

14.  Requests for access to documents received by the Agency are classi-
fied as “formal requests” or “informal requests.” A “formal request” is one that
is made under the Access to Information Act. A “formal request” requires the
payment of a $5.00 fee and a completed and signed request form. All other

requests are “informal requests.”

Bellerose Cross-Examination, Q21, Q26-Q28 [Tab 3, P176, P178]

15.  The request of Lukacs was not made under the Access to Information
Act; indeed, no fee was collected nor was a request form completed, and the
Agency treated the request as an “informal request.”

Bellerose Cross-Examination, Q25 [Tab 3, P178]

Second Affidavit of Ms. Patrice Bellerose,
(sworn on July 29, 2014), para. 3

(iv) Redacted tribunal file

16. On March 19, 2014, Agency Staff sent Lukacs a PDF file consisting
of 121 numbered redacted pages from file no. M4120-3/3-05726 (“Redacted

File”), with a substantial amount of information blacked out, including:
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(a) name and/or work email address of counsel acting for Air Canada

in the proceeding (e.g., pages 1, 27, 28, 36, 37, 45, 72, 75);

(b) names of Air Canada employees involved (e.g., pages 29, 31, 62,

64, 84, 87, 90, 92); and

(c) substantial portions of submissions and evidence (e.g., pages 41,
54-56, 63, 68-70, 85, 94, 96, 100-112).

Lukacs Affidavit, para. 11, Ex. “I” [Tab 21, P41]
Bellerose Cross-Examination, Q53-Q57, Q61-Q62 [Tab 3, P183, P185]

Confidentiality was never sought nor granted

File no. M4120-3/3-05726 contains no claim for confidentiality made by

any of the parties nor a directive, decision, or order made by a Member of the

Agency that any of the documents in the file be treated confidentially.

(vi)

18.

Lukacs Affidavit, Ex. “I” [Tab 2I, P41]
Bellerose Cross-Examination, Q38, Q45 [Tab 3, P180, P181]

Final demand

On March 24, 2014, Lukécs sent the Agency a final demand that:

[...] the Agency comply with its obligations under the open court
principle and s. 2(b) of the Canadian Charter of Rights and
Freedoms, to make documents that are part of the public record
available for public viewing.

[...] the Agency provide me, within five (5) business days, with
unredacted copies of all documents in File No. M4120-3-/13-
05726 with respect to which no confidentiality order was made
by a Member of the Agency.

Lukacs Affidavit, Ex. “J” [Tab 2J, P164]
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On March 26, 2014, Mr. Geoffrey C. Hare, Chair and Chief Executive

Officer of the Agency, wrote to Lukacs, among other things, that:

20.

the Redacted File, which go well beyond any stretch of the notion of “personal

The Canadian Transportation Agency (Agency) is a government
institution which was included in the schedule to the Privacy Act
(Act) in 1982. [...]

[...] Section 8 of the Act is clear that, except for specific excep-
tions found in that section, personal information under the control
of a government institution shall not, without the consent of the
individual to whom it relates, be disclosed by that institution. [...]

Although Agency case files are available to the public for con-
sultation in accordance with the open court principle, personal
information contained in the files such as an individual’s home
address, personal email address, personal phone number, date
of birth, financial details, social insurance number, driver’s license
number, or credit card or passport details, is not available for con-
sultation.

The file you requested has such sensitive personal information
and it has therefore been removed by the Agency as is required
under the Act.

Lukacs Affidavit, Ex. “K” [Tab 2K, P167]

Mr. Hare’s letter contained no explanation for the sweeping redactions in

information.”
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PART Il — STATEMENT OF THE POINTS IN ISSUE

21.  The present application raises the following questions:

(@)  Are members of the public entitled, pursuant to the open court
principle and s. 2(b) of the Charter, to access tribunal files of the

Agency in their entirety?

(b) If so, does the Privacy Act limit the open court principle and

s. 2(b) Charter rights to access tribunal files of the Agency?
(c) If so, can the limitation be saved under s. 1 of the Charter?

(d) If it cannot be saved, what is the appropriate remedy?

22. Lukacs submits that pursuant to the open court principle and s. 2(b)
of the Charter, members of the public are entitled to view tribunal files in their
entirety, unless documents in a file are subject to a confidentiality order made by
Member(s) of the Agency. Such orders must be made judicially, in accordance

with the Dagenais/Mentuck test.

23.  Lukacs further submits that documents contained in the tribunal files of
the Agency fall within the exclusions and/or exceptions of subsections 69(2)

and/or 8(2)(a) and/or 8(2)(b) and/or 8(2)(m) of the Privacy Act.

24.  Alternatively, if the Privacy Act does limit the open court principle and
s. 2(b) Charter rights to access tribunal files of the Agency, then such infringe-
ment cannot be justified under s. 1 of the Charter, and should be declared

inapplicable to the tribunal files of the Agency.
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PART Ill — STATEMENT OF SUBMISSIONS

Preliminary matter: inadmissible portions of the First Bellerose Affidavit

25.  Affidavits filed in relation to an application must be confined to facts
within the personal knowledge of the deponent; argumentative materials or le-
gal conclusions are not permitted. Tendentious, opinionated, or argumentative

portions of affidavits may be struck.

Federal Courts Rules, s. 81(1) [Tab 6, P271]
Canadian Tire Corporation v. Canadian Bicycle [Tab 4, P373]
Manufacturers Association, 2006 FCA 56,

paras. 9-10

26. Luk&cs is asking that the Honourable Court strike out or disregard the
portions of the May 23, 2014 affidavit of Ms. Patrice Bellerose (“First Bellerose
Affidavit”) that contain arguments or legal conclusions: the third sentence of
paragraph 2 (“When...”); paragraph 3; the first sentence of paragraph 4; all but
the last sentence of paragraphs 5, 6, 8, and 9; the second sentence of para-

graph 7; and the first sentence of paragraph 10.

First Affidavit of Ms. Patrice Bellerose,
(sworn on May 23, 2014), paras. 2-10

27.  Luk&cs also asks that paragraph 12 and Exhibit “I” to the First Bellerose
Affidavit be disregarded, because they are an attempt to introduce legal opin-

ions in the guise of evidence.

First Affidavit of Ms. Patrice Bellerose,
(sworn on May 23, 2014), para. 12
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A. STANDARD OF REVIEW: CORRECTNESS

28.  Constitutional issues are necessarily subject to correctness review be-
cause of the unique role of the courts as interpreters of the Constitution. Cor-
rectness is also the standard of review for questions that are both of central
importance to the legal system as a whole and outside the specialized exper-

tise of a tribunal.

Dunsmuir v. New Brunswick, 2008 SCC 9, [Tab 5, P402, P403]
paras. 58, 60

29. The present application concerns the open court principle and s. 2(b)
of the Charter, and their possible interaction with the Privacy Act in the con-
text of tribunal files. Thus, the issues are of a constitutional nature, the open
court principle is of central importance for the legal system as a whole, and

interpreting the Privacy Act is outside the specialized expertise of the Agency.

30. Therefore, Lukacs submits that the impugned actions and practices of
the Agency should be subject to correctness review (if the remedies sought

may require determination of the appropriate standard of review at all).

B. THE OPEN COURT PRINCIPLE AND S. 2(B) OF THE CHARTER

31.  The century-old judgment of the House of Lords in Scott v. Scott has
been a leading authority on the open court principle for Canadian courts in the
pre-Charter era, and remained so even after the Charter came into force. Some
of the issues in Scottwere the validity of an order directing that an embarrassing
divorce case be heard in camera, and whether parties were required to keep

details of the hearing in secret after the trial. Viscount Haldane L.C. held that:

to justify an order for hearing in camera it must be shewn that the
paramount object of securing that justice is done would really be
rendered doubtful of attainment if the order were not made.
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The Earl of Halsbury opined that “every Court of justice is open to every subject
of the King,” with only very few and special exceptions. With respect to the

injunction for perpetual secrecy, Earl Loreburn held that:

It is not that a Court ought to refrain from exercising its power in
such a way. It is that the Court does not possess such a power.

Lord Shaw of Dunfermline cited Jeremy Bentham with approval:

“In the darkness of secrecy, sinister interest and evil in every
shape have full swing. Only in proportion as publicity has place
can any of the checks applicable to judicial injustice operate.
Where there is no publicity there is no justice.” “Publicity is the
very soul of justice. It is the keenest spur to exertion and the
surest of all guards against improbity. It keeps the judge himself
while trying under trial.” “The security of securities is publicity.”

Scott v. Scott, [1913] A.C. 417, [Tab 13, P619, P620,
at 439, 440, 448, and 477 P628, P657]

32. Inthe pre-Charter case of A.G. (Nova Scotia) v. Maclintyre, the Supreme
Court of Canada rejected the argument that privacy, in and on its own, trumps

the requirement for openness of proceedings:

Many times it has been urged that the ’privacy’ of litigants re-
quires that the public be excluded from court proceedings. It is
now well established, however, that covertness is the exception
and openness the rule. Public confidence in the integrity of the
court system and understanding of the administration of justice
are thereby fostered. As a general rule the sensibilities of the in-
dividuals involved are no basis for exclusion of the public from
judicial proceedings.

In my view, curtailment of public accessibility can only be justi-
fied where there is present the need to protect social values of
superordinate importance. One of these is the protection of the
innocent.

Nova Scotia (Attorney General) v. Macintyre, [Tab 10, P536-P537]
[1982] 1 SCR 175, p. 8-9
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33.  Since the Charter came into force, the open court principle has become
a constitutionally protected right. The rights guaranteed by s. 2(b) of the Charter
do entail the open court principle and the right of the public to obtain information

about the courts, including court proceedings:

The principle of open courts is inextricably tied to the rights guar-
anteed by s. 2(b). Openness permits public access to information
about the courts, which in turn permits the public to discuss and
put forward opinions and criticisms of court practices and pro-
ceedings. While the freedom to express ideas and opinions about
the operation of the courts is clearly within the ambit of the free-
dom guaranteed by s. 2(b), so too is the right of members of the
public to obtain information about the courts in the first place.

[Emphasis added.]

CBC v. New Brunswick (Attorney General), [1996] [Tab 3, P350]
3 S.C.R. 480, para. 23

(i) Open court principle rights are enforceable by mandamus

34.  Access to exhibits is a corollary to the open court principle. The open
court principle and s. 2(b) Charter rights are not limited to attending court and
observing what actually transpires in the courtroom.

R. v. CBC, 2010 ONCA 726, para. 28 [Tab 11, P557]

35. The “open court principle” is not a mere principle, but rather it confers
enforceable rights on members of the public (and the media), and a public duty
on those controlling documents that are subject to the open court principle.
These rights and public duties are enforceable by way of an application for
judicial review for a writ of mandamus.

Southam Inc. v. Canada (Minister of Employment [Tab 15, P682]
and Immigration), [1987] 3 F.C. 329, para. 11

Toronto Star Newspapers Ltd. v. Ontario, [Tab 18, P730]
2005 SCC 41, para. 11 (citing para. 6 of the
reasons of the Ontario Court of Appeal)
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(ii) The Dagenais/Mentuck test

36.  Although legal proceedings are presumptively open, the open court prin-
ciple is not absolute. Public access may be limited or barred if “disclosure would
subvert the ends of justice or unduly impair its proper administration.” This cri-
terion has come to be known as the Dagenais/Mentuck test, and requires con-

sidering:

(@)  the necessity of the order to prevent a serious risk to the proper
administration of justice because reasonable alternative

measures will not prevent the risk; and

(b)  whether the salutary effects of the order outweigh the deleterious
effects on the rights and interests of the parties and the public,
including the effects on the right to free expression, the right of
the accused to a fair and public trial, and the efficacy of the ad-

ministration of justice.

This test applies to all discretionary decisions that limit freedom of expression

and freedom of the press in relation to legal proceedings.

Toronto Star Newspapers Ltd. v. Ontario, [Tab 18, P728, P733]
2005 SCC 41, paras. 3-4, 7, and 26-28

37.  Protection of the innocent or a vulnerable party and preventing revictim-
ization by publication of identifying details may justify departure from the rule
of openness of proceedings. Such decisions are to be made using the Dage-
nais/Mentuck test. Protection of privacy may be the means by which “serious
risk” can be prevented; however, privacy is not an end in itself that trumps the

open court principle.

A.B. v. Bragg Communications Inc., 2012 SCC 46, [Tab 1, P285, P289]
paras. 14, 27
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(iii) The open court principle applies to tribunals engaged in quasi-
judicial functions

38. The open court principle applies to statutory tribunals exercising judicial
or quasi-judicial functions, because they constitute part of the administration of
justice, and legitimacy of their authority requires that public confidence in their
integrity be maintained. Tribunals must exercise their discretion to control their
own procedures within the boundaries set by the Charter.

Southam Inc. v. Canada (Minister of Employment [Tab 15, P681]
and Immigration), [1987] 3 F.C. 329, para. 9

Tipple v. Deputy Head (Department of Public [Tab 17, P723]
Works and Government Services),
2009 PSLRB 110, para. 13

Germain v. Saskatchewan (Automobile Injury [Tab 7, P501]
Appeal Commission), 2009 SKQB 106, para. 104

El-Helou v. Courts Administration Service, [Tab 6, P454]
2012 CanLlIl 30713 (CA PSDPT), para. 59

39. Determining whether a tribunal exercises judicial or quasi-judicial func-
tions requires considering a number of factors, including whether it involves
adversarial-type processes, and whether the decision or order directly or indi-
rectly affect the rights and obligations of a person.

Southam Inc. v. Canada (Minister of Employment [Tab 15, P681]
and Immigration), [1987] 3 F.C. 329, para. 8

El-Helou v. Courts Administration Service, [Tab 6, P454]
2012 CanLlIl 30713 (CA PSDPT), para. 60

40. The presence of a provision in the enabling statute of a tribunal that al-
lows the tribunal to determine that proceedings may be held in camera clarifies
that the proceedings are presumptively open to the public.

El-Helou v. Courts Administration Service, [Tab 6, P455]
2012 CanlLlIl 30713 (CA PSDPT), para. 61
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(iv) The open court principle applies to the Agency

41. In the Tenenbaum v. Air Canada case, the Agency correctly concluded
after a very thorough analysis that when the Agency adjudicates complaints,
it acts as a quasi-judicial tribunal, and as such, it is bound by the open court

principle. In the same decision, the Agency also noted that:

[...] section 23 of the General Rules provides that any document
filed in respect of any proceeding will be placed on its public
record, unless the person filing the document makes a claim for
its confidentiality. The person making the claim must indicate the
reasons for the claim. The record of the proceeding will therefore
be public unless a claim for confidentiality has been accepted.

[Emphasis added.]

Tenenbaum v. Air Canada, [Tab 16, P689]
CTA Decision No. 219-A-2009, paras. 45-46

42. The Agency’s conclusions in Tenenbaum are further supported by the
observation that subsection 17(b) of the Canada Transportation Act allows the
Agency to make rules with respect to the circumstances in which hearings may
be held in private. As noted in El-Helou, supra, such provisions clarify that the

proceedings are presumptively open to the public.
Canada Transportation Act, s. 17(b) [App. “A”, P242]

El-Helou v. Courts Administration Service, [Tab 6, P455]
2012 CanlLlIl 30713 (CA PSDPT), para. 61

43.  Lukéacs adopts the aforementioned conclusions of the Agency in Tenen-
baum as his own position, and submits that members of the public are entitled
to view all documents in tribunal files of the Agency in their entirety, with the
exception of documents that are subject to a confidentiality order of the Agency

(that is, a decision accepting a claim for confidentiality).
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(v)  Claims of confidentiality are to be decided by Members

44.  Deciding whether a particular document or a portion thereof is to be
granted confidentiality requires the decision-maker to apply the law, that is,
the Dagenais/Mentuck test, to the facts. The power to make such decisions
with respect to tribunal files of the Agency stems from the Agency’s powers to
control its proceedings and subsection 17(b) of the Canada Transportation Act.
These powers have nothing to with the Access to Information Act or the Privacy

Act.
Canada Transportation Act, s. 17(b) [App. “A”, P242]

45.  Thus, decisions with respect to confidentiality of documents contained in
tribunal files of the Agency are of a judicial or quasi-judicial nature, and not of
an administrative or executive one. As such, the power to make such decisions
must be exercised by the Agency, consisting of the Members (and temporary

members) who are authorized to make orders and decisions.
Canada Transportation Act, ss. 7 and 19 [App. “A”, P239, P242]

46. Section 73 of the Access to Information Act and the Privacy Act only
permits delegation of administrative or executive powers, duties or functions of
the head of the institute “under this Act,” and do not authorize delegation of
the Agency’s judicial or quasi-judicial powers to control its own procedures and

tribunal records, or to decide what matters will be heard in camera.

First Affidavit of Ms. Patrice Bellerose,
(sworn on May 23, 2014), Ex. “C”

47.  Therefore, Agency Staff cannot be delegated the power to make deci-
sions with respect to confidentiality of documents or portions thereof contained
in the Agency’s tribunal files, and these powers are reserved to Members of the

Agency.
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C. TRIBUNAL FILES FALL WITHIN THE EXCLUSIONS AND/OR EXCEPTIONS
TO THE PRIVACY ACT

48. The Agency appears to claim that the Privacy Act prohibits the disclo-
sure of “personal information” contained in the Agency’s tribunal files, even if no
confidentiality order was sought by any of the parties nor granted by Member(s)

of the Agency.

Lukacs Affidavit, Ex. “K” [Tab 2K, P167]

49.  Lukacs submits that the Agency’s position is misguided in that it fails to
recognize that the the Agency’s tribunal files fall within the exclusions and/or

exceptions to the Privacy Act.

(i) The “publicly available” exclusion and the “in accordance with any
Act of Parliament or any regulation made thereunder” exception

50. Subsection 69(2) of the Privacy Act exempts personal information that is
“publicly available” from the application of sections 7 and 8, while subparagraph
8(2)(b) permits disclosure for any purpose in accordance with legislation or

regulation.

Privacy Act, R.S.C. 1985, c. P-21, ss. 69(2), 8(2)(b) [App. “A”, P277, P273]

51.  Due to the open court principle, personal information that the Agency
receives as part of its quasi-judicial functions is publicly available (unless a
claim for confidentiality was granted). Thus, pursuant to s. 69(2) of the Privacy
Act, personal information contained in the Agency’s tribunal files is not subject
to sections 7 and 8.

El-Helou v. Courts Administration Service, [Tab 6, P461]
2012 CanlLlIl 30713 (CA PSDPT), para. 77
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52.  The Agency is a statutory tribunal created by the Canada Transportation
Actfor the purpose of, among other things, carrying out quasi-judicial functions.
The Agency’s rules of procedures are regulations made under its enabling act.
Both the Old Rules and the New Rules of the Agency require placing docu-
ments received by the Agency in the course of proceedings on “public record,”
unless a claim for confidentiality is made at the time of their filing.

New Rules, ss. 7(2), 31(2) [App. “A”, P248-P251]
Old Rules, ss. 23(1), 23(6) [App. “A”, P257, P259]

53.  Therefore, disclosure of documents contained in the Agency’s tribunal
files, including any personal information that such documents may contain, is
not only authorized, but explicitly required both by s. 2(b) of the Charter, and the
Agency’s Old and New Rules; hence, such disclosure is permitted by s. 8(2)(b)
of the Privacy Act.

El-Helou v. Courts Administration Service, [Tab 6, P458-P459]
2012 CanlLll 30713 (CA PSDPT), paras. 69-71

(ii) The “use consistent with that purpose” exception

54.  Subparagraph 8(2)(a) of the Privacy Act permits disclosure of personal
information for the purpose for which the information was obtained or for a use
consistent with that purpose.

Privacy Act, R.S.C. 1985, c. P-21, s. 8(2)(a) [App. “A”, P273]

55.  Both the Agency’s Old and New Rules require a party to a proceeding
before the Agency to submit their complete address, telephone number, and
all documents in support of their pleadings. These pieces of information are
submitted by parties for the purpose of the adjudication by the Agency.

New Rules, ss. 18(1), 19, Schedules 5 and 6 [App. “A”, P249-P250,
P254-P255]
Old Rules, s. 40 [App. “A”, P262]
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56. Parties to adjudicative proceedings before the Agency are informed that
the Agency is bound by the open court principle and that “all information filed
with the Agency becomes part of the public record and may be made available

for public viewing.”
Lukacs Affidavit, Ex. “I”, p. 000079 [Tab 21, P121]

57.  Therefore, it is submitted that disclosure of information filed with the
Agency in the course of adjudicative proceedings, by placing the documents
on public record in their entirety, is consistent with the purpose for which the

information was obtained.

El-Helou v. Courts Administration Service, [Tab 6, P458-P459]
2012 CanlLll 30713 (CA PSDPT), paras. 68, 71

(iii)  Public interest in transparency

58.  Subparagraph 8(2)(m)(i) of the Privacy Act also confers discretion to
disclose personal information if public interest in disclosure clearly outweighs

any invasion of privacy that could result from the disclosure.
Privacy Act, R.S.C. 1985, c. P-21, s. 8(2)(m)(i) [App. “A”, P274]

59. In light of the role of the Agency as a quasi-judicial tribunal, there is
an overwhelming public interest in the transparency of its proceedings through

openness and public access.

El-Helou v. Courts Administration Service, [Tab 6, P459]
2012 CanLIl 30713 (CA PSDPT), para. 72

(iv) Conclusion with respect to the Privacy Act

60. In light of the foregoing, it is submitted that the Privacy Act does not limit
access, pursuant to the open court principle, to documents in the tribunal files
of the Agency, unless the documents are subject to a claim of confidentiality

that was accepted by the Agency.
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D. INAPPLICABILITY OF THE PRIVACY ACT: THE OAKES TEST

61. If the Privacy Act does limit the rights of the public, pursuant to the open
court principle, to view documents in the tribunal files of the Agency (not subject
to a confidentiality order), then these provisions of the Privacy Actinfringe sub-
section 2(b) of the Charter, because the open court principle is a right protected
by s. 2(b).

62. Thus, in this case, the Agency bears the onus of establishing that the
impugned provisions are saved by s. 1 of the Charter. The Agency filed no

affidavit evidence to discharge this burden of proof.

Toronto Star Newspapers Ltd. v. Canada, [Tab 19, P748]
2007 FC 128, para. 41

63. The legal test for saving an infringing provision under s. 1 of the Char-
ter is the Oakes test. The Supreme Court of Canada held that the Dage-

nais/Mentuck test requires neither more nor less than the Oakes test.

A.B. v. Bragg Communications Inc., 2012 SCC 46, [Tab 1, P286]
para. 16

64. Thus, if a document (or personal information contained in a document)
does not meet the Dagenais/Mentuck test for a confidentiality order, then re-
stricting public access to the document cannot be justified pursuant to the

Oakes test either.

65. Therefore, it is logically impossible to save, pursuant to s. 1 of the Char-
ter, any provision of the Privacy Act that purports to restrict public access to
tribunal files of the Agency with respect to which no confidentiality was sought

nor granted, and thus they fail to meet the the Dagenais/Mentuck test.
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66. Hence, if there are any provisions of the Privacy Act that purport to limit
the rights of the public, pursuant to the open court principle, to view documents
in the tribunal files of the Agency that are not subject to a confidentiality order,

then these provisions are unconstitutional.

E. REMEDIES

(i) Mandamus

67. The Agency refused the request of Lukacs for unredacted copies of the
public documents in File No. M4120-3/13-05726, even though it was not subject
to a confidentiality order. Lukacs was provided only with redacted documents.
The act of the redaction cannot be justified by the Privacy Act; even if it were,
its extent cannot be justified (for example, the name or workplace contact infor-

mation of counsel in an adjudicative proceeding is not personal information).

68. Lukacs, whose s. 2(b) Charter rights were thus violated, is seeking a
mandamus to enforce his open court principle rights. In Apotex Inc. v. Canada,
this Honourable Court formulated eight requirements that must be met before
a mandamus can be issued.

Apotex Inc. v. Canada (Attorney General) (C.A.), [Tab 2, P313-P314]
[1994] 1 F.C. 742, para. 45

69. Itis unclear whether these requirements must be individually addressed
in the case of enforcing constitutional rights, such as the open court principle

rights, or if s. 24(1) of the Charteris a sufficient basis for granting a mandamus.

Southam Inc. v.Canada (Minister of Employment [Tab 15, P682]
and Immigration), [1987] 3 F.C. 329, para. 11

Toronto Star Newspapers Ltd. v. Ontario, [Tab 18, P730]
2005 SCC 41, para. 11 (citing para. 6 of the
reasons of the Ontario Court of Appeal)
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70.  Lukacs submits that all eight requirements for a mandamus set out in

Apotex are met in the present case:

(@)

the open court principle imposes a public legal duty upon the
Agency, as a tribunal in control of records of its proceedings, to
grant public access to its tribunal records in their entirety, with the

exception of documents that are subject to a confidentiality order;

the duty is owed to Lukacs as a member of the public, and also as
an individual who frequently comments on air passenger rights in

the media;

Lukdcs made numerous demands, including a final demand, for
performance, that is, for unredacted copies of documents in File
No. M4120-3/13-05726 (which is not subject to any confidentiality

order), but was refused;

the duty imposed on the Agency by the open court principle is not

discretionary (only granting a confidentiality order is);

there is no other adequate avenue for Lukacs to obtain

unredacted copies of the documents in question;

the order will have a practical effect, namely, it will allow Lukacs
to obtain unredacted copies of the documents sought, which the

Agency has refused to provide;
there is no equitable bar to the relief sought; and

since Lukacs is seeking to enforce a constitutional right, the “bal-

ance of convenience” is clearly in favour of issuing an order.
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(ii) Declarations

71.  Lukacs is challenging not only the Agency’s actions with respect to his
request to view File No. M4120-3/13-05726, but also the Agency’s practices
with respect to requests made pursuant to the open court principle. The reason
for this broader challenge is that it would not be a good use of judicial resources
if members of the public had to make an application for judicial review to this

Honourable Court every time they wanted to view a public file of the Agency.

72.  As the facts of the present case reveal, allowing the public to view only
redacted documents in the Agency’s tribunal files, even in the absence of a
confidentiality order, is the modus operandi of the Agency. (Moreover, decisions
as to what to redact is made by Agency Staff, who are not Members.) For
the reasons set out above, this practice is inconsistent with the open court
principle and s. 2(b) of the Charter and the enabling statute of the Agency.
Such unconstitutional practices have been cured in Southam by a combination
of a prohibition and a mandamus.

Southam Inc. v. Canada (Minister of Employment [Tab 15, P682]
and Immigration), [1987] 3 F.C. 329, para. 11

73. In the case of the Agency, the issue does not appear to be so much
whether the open court principle applies to the Agency, but rather the extent of
the duty it imposes on the Agency, and whether the Privacy Act affects this duty

in any way.

74.  Thus, guidance from this Honourable Court in the form of a declaration
of the rights of members of the public, the duties of the Agency, and the state
of the law with respect to the Privacy Act exclusions and exemptions might be

sufficient to ensure that the Agency amends its practices.
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(iii) Constitutional remedy with respect to the Privacy Act

75.  As an alternative argument, Lukacs submits that if there are any provi-
sions of the Privacy Act that purport to limit open court principle rights of the
public to view tribunal files of the Agency that are not subject to a confidentiality

order, then these provisions are unconstitutional.

76.  Lukacs submits that in these circumstances the appropriate constitu-
tional remedy, if such is necessary, is to “read down” the Privacy Act to apply
only to confidential documents in the Agency’s tribunal files, and to be inappli-
cable with respect to those documents that are not subject to a confidentiality
order.

Ruby v. Canada (Solicitor General), 2002 SCC 75, [Tab 12, P587]
para. 60
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F. CosTs

77.  The present application is of the nature of public interest litigation, be-
cause it raises a constitutional question that relates to the transparency of the
administration of justice. The application is not frivolous; indeed, Webb, J.A.

dismissed the Agency’s motion to quash the application.

Lukacs v. Canadian Transportation Agency, [Tab 9, P519]
2014 FCA 205

78.  Lukacs is seeking disbursements and a moderate allowance for the con-

siderable amount of time and effort he devoted to the present application.

Sherman v. Canada (Minister of National [Tab 14, P669]
Revenue), 2004 FCA 29

79. In Lukacs v. Canada (Transportation Agency), this Honourable Court

awarded the appellant disbursements even though the appeal was dismissed:

In the circumstances where the appeal was in the nature of public
interest litigation and the issue raised by the appellant was not
frivolous, | would award the appellant his disbursements in this
Court.

Lukacs v. Canada (Transportation [Tab 8, P518]
Agency), 2014 FCA 76, para. 62

80. If Lukacs is not successful on the present application, he is asking the
Honourable Court to exercise its discretion by not awarding costs against him,

and by ordering the Agency to pay Lukacs his disbursements.
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PART IV — ORDER SOUGHT

The Applicant, Dr. Gabor Lukacs, is seeking an Order:

(a)

granting a mandamus, directing the Canadian Transportation
Agency to provide the Applicant with unredacted copies of the
documents in File No. M4120-3/13-05726, or otherwise allow the
Applicant and/or others on his behalf to view unredacted copies

of these documents;

declaring that adjudicative proceedings before the Canadian
Transportation Agency are subject to the constitutionally

protected open-court principle;

declaring that all information, including but not limited to docu-
ments and submissions, provided to the Canadian Transportation
Agency in the course of adjudicative proceedings are part of the
public record in their entirety, unless confidentiality was sought

and granted in accordance with the Agency’s rules;

declaring that members of the public are entitled to view all infor-
mation, including but not limited to documents and submissions,
provided to the Canadian Transportation Agency in the course of
adjudicative proceedings, unless confidentiality was sought and

granted in accordance with the Agency'’s rules;

declaring that information provided to the Canadian Transporta-
tion Agency in the course of adjudicative proceedings falls within
the exceptions of subsections 69(2) and/or 8(2)(a) and/or 8(2)(b)
and/or 8(2)(m) of the Privacy Act, R.S.C. 1985, c. P-21;
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(f) in the alternative, declaring that provisions of the Privacy Act,
R.S.C. 1985, c. P-21 are inapplicable with respect to information,
including but not limited to documents and submissions, provided
to the Canadian Transportation Agency in the course of adjudica-
tive proceedings to the extent that these provisions limit the rights
of the public to view such information pursuant to subsection 2(b)

of the Canadian Charter of Rights and Freedoms;

(9) declaring that the power to determine questions related to con-
fidentiality of information provided in the course of adjudicative
proceedings before the Canadian Transportation Agency is re-
served to Members of the Agency, and cannot be delegated to

Agency Staff;

(h)  granting disbursements and a moderate allowance for the time

and effort the Applicant devoted to the present application; and

() such further and other relief or directions as the Applicant may

request and this Honourable Court deems just.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

September 30, 2014

DR. GABOR LUKACS
Halifax, NS
lukacs@AirPassengerRights.ca

Applicant
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CONSTITUTION ACT, 1982 @9

PART I
CANADIAN CHARTER OF RIGHTS AND FREEDOMS
Whereas Canada is founded upon principles that recognize the supremacy of
God and the rule of law:
GUARANTEE OF RIGHTS AND FREEDOMS

Rights and freedoms in Canada

1. The Canadian Charter of Rights and Freedoms guarantees the rights and free-
doms set out in it subject only to such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society.

FunDAMENTAL FREEDOMS

Fundamental freedoms

2. Everyone has the following fundamental freedoms:

(a) freedom of conscience and religion;

(b) freedom of thought, belief, opinion and expression, including freedom of the
press and other media of communication;

(¢) freedom of peaceful assembly; and

(d) freedom of association.

#9) Enacted as Schedule B to the Canada Act 1982, 1982, c. 11 (U.K.), which came into
force on April 17, 1982. The Canada Act 1982, other than Schedules A and B thereto,
reads as follows:

An Act to give effect to a request by the Senate and House of Commons of Canada

Whereas Canada has requested and consented to the enactment of an Act of the Parliament of the United King-
dom to give effect to the provisions hereinafter set forth and the Senate and the House of Commons of Canada in
Parliament assembled have submitted an address to Her Majesty requesting that Her Majesty may graciously be
pleased to cause a Bill to be laid before the Parliament of the United Kingdom for that purpose.

Be it therefore enacted by the Queen’s Most Excellent Majesty, by and with the advice and consent of the
Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the authority of the
same, as follows:

1. The Constitution Act, 1982 set out in Schedule B to this Act is hereby enacted for and shall have the force
of law in Canada and shall come into force as provided in that Act.

2. No Act of the Parliament of the United Kingdom passed after the Constitution Act, 1982 comes into force
shall extend to Canada as part of its law.

3. So far as it is not contained in Schedule B, the French version of this Act is set out in Schedule A to this
Act and has the same authority in Canada as the English version thereof.

4. This Act may be cited as the Canada Act 1982.

53
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LOI CONSTITUTIONNELLE DE 1982 ¢
PARTIE I

CHARTE CANADIENNE DES DROITS ET LIBERTES
Attendu que le Canada est fondé¢ sur des principes qui reconnaissent la supréma-
tie de Dieu et la primauté du droit :
GARANTIE DES DROITS ET LIBERTES

Droits et libertés au Canada

1. La Charte canadienne des droits et libertés garantit les droits et libertés qui y
sont énonces. Ils ne peuvent étre restreints que par une regle de droit, dans des li-
mites qui soient raisonnables et dont la justification puisse se démontrer dans le
cadre d’une société libre et démocratique.

LIBERTES FONDAMENTALES

Libertés fondamentales

2. Chacun a les libertés fondamentales suivantes :

a) liberté de conscience et de religion;

b) liberté de pensée, de croyance, d’opinion et d’expression, y compris la liberté
de la presse et des autres moyens de communication;

@0 Edictée comme I’annexe B de la Loi de 1982 sur le Canada, 1982, ch. 11 (R.-U.),
entrée en vigueur le 17 avril 1982. Texte de la Loi de 1982 sur le Canada, a I’exception
de I’annexe B :
ANNEXE A — SCHEDULE A
Loi donnant suite a une demande du Sénat et de la Chambre des communes du Canada
Sa Tres Excellente Majesté la Reine, considérant :

qu’a la demande et avec le consentement du Canada, le Parlement du Royaume-Uni est invité a adopter une loi
visant & donner effet aux dispositions énoncées ci-aprés et que le Sénat et la Chambre des communes du Canada
réunis en Parlement ont présenté une adresse demandant a Sa Tres Gracieuse Majesté de bien vouloir faire dépo-
ser devant le Parlement du Royaume-Uni un projet de loi a cette fin,

sur I’avis et du consentement des Lords spirituels et temporels et des Communes réunis en Parlement, et par
I’autorité de celui-ci, édicte :

1. La Loi constitutionnelle de 1982, énoncée a I’annexe B, est édictée pour le Canada et y a force de loi. Elle
entre en vigueur conformément a ses dispositions.

2. Les lois adoptées par le Parlement du Royaume-Uni aprés 1’entrée en vigueur de la Loi constitutionnelle de
1982 ne font pas partie du droit du Canada.

3. La partie de la version francaise de la présente loi qui figure a I’annexe A a force de loi au Canada au
méme titre que la version anglaise correspondante.

4. Titre abrégé de la présente loi : Loi de 1982 sur le Canada.
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Constitution Act, 1982

all their children receive primary and secondary school instruction in the same lan-
guage.

Application where numbers warrant

(3) The right of citizens of Canada under subsections (1) and (2) to have their
children receive primary and secondary school instruction in the language of the
English or French linguistic minority population of a province

(a) applies wherever in the province the number of children of citizens who have
such a right is sufficient to warrant the provision to them out of public funds of
minority language instruction; and

(b) includes, where the number of those children so warrants, the right to have
them receive that instruction in minority language educational facilities provided
out of public funds.

ENFORCEMENT

Enforcement of guaranteed rights and freedoms

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have
been infringed or denied may apply to a court of competent jurisdiction to obtain
such remedy as the court considers appropriate and just in the circumstances.

Exclusion of evidence bringing administration of justice into disrepute

(2) Where, in proceedings under subsection (1), a court concludes that evidence
was obtained in a manner that infringed or denied any rights or freedoms guaranteed
by this Charter, the evidence shall be excluded if it is established that, having regard
to all the circumstances, the admission of it in the proceedings would bring the ad-
ministration of justice into disrepute.
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Loi constitutionnelle de 1982

cette instruction est celle de la minorité¢ francophone ou anglophone de la pro-
vince,

ont, dans 1’un ou ’autre cas, le droit d’y faire instruire leurs enfants, aux niveaux
primaire et secondaire, dans cette langue. ®¥

Continuité d’emploi de la langue d’instruction

(2) Les citoyens canadiens dont un enfant a regu ou regoit son instruction, au ni-
veau primaire ou secondaire, en francais ou en anglais au Canada ont le droit de
faire instruire tous leurs enfants, aux niveaux primaire et secondaire, dans la langue
de cette instruction.

Justification par le nombre

(3) Le droit reconnu aux citoyens canadiens par les paragraphes (1) et (2) de
faire instruire leurs enfants, aux niveaux primaire et secondaire, dans la langue de la
minorité francophone ou anglophone d’une province :

a) s’exerce partout dans la province ou le nombre des enfants des citoyens qui
ont ce droit est suffisant pour justifier a leur endroit la prestation, sur les fonds
publics, de I'instruction dans la langue de la minorité;

b) comprend, lorsque le nombre de ces enfants le justifie, le droit de les faire ins-
truire dans des établissements d’enseignement de la minorité linguistique finan-
cés sur les fonds publics.

RECOURS

Recours en cas d’atteinte aux droits et libertés

24. (1) Toute personne, victime de violation ou de négation des droits ou libertés
qui lui sont garantis par la présente charte, peut s’adresser a un tribunal compétent
pour obtenir la réparation que le tribunal estime convenable et juste eu égard aux
circonstances.

Irrecevabilité d’éléments de preuve qui risqueraient de déconsidérer I’administration de la justice

(2) Lorsque, dans une instance visée au paragraphe (1), le tribunal a conclu que
des ¢léments de preuve ont été obtenus dans des conditions qui portent atteinte aux
droits ou libertés garantis par la présente charte, ces ¢léments de preuve sont écartés
s’il est établi, eu égard aux circonstances, que leur utilisation est susceptible de dé-
considérer I’administration de la justice.

©3) L’alinéa 23(1)a) n’est pas en vigueur pour le Québec. Voir article 59, ci-dessous.
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Canada Transportation
Act

S.C. 1996, c. 10

Current to November 26, 2013
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Short title

Binding on Her
Majesty

Application
generally

Conflicts

Competition Act

S.C. 1996, c. 10

An Act to continue the National Transportation
Agency as the Canadian Transportation
Agency, to consolidate and revise the
National Transportation Act, 1987 and the
Railway Act and to amend or repeal other
Acts as a consequence

[Assented to 29th May 1996]

Her Majesty, by and with the advice and
consent of the Senate and House of Commons
of Canada, enacts as follows:

SHORT TITLE

1. This Act may be cited as the Canada
Transportation Act.

HER MAJESTY

2. This Act is binding on Her Majesty in
right of Canada or a province.

APPLICATION

3. This Act applies in respect of transporta-
tion matters under the legislative authority of
Parliament.

4. (1) Subject to subsection (2), where there
is a conflict between any order or regulation
made under this Act in respect of a particular
mode of transportation and any rule, order or
regulation made under any other Act of Parlia-
ment in respect of that particular mode of trans-
portation, the order or regulation made under
this Act prevails.

(2) Subject to subsection (3), nothing in or
done under the authority of this Act, other than
Division IV of Part III, affects the operation of
the Competition Act.

L.C. 1996, ch. 10

Loi maintenant I’Office national des transports
sous le nom d’Office des transports du
Canada, codifiant et remaniant la Loi de
1987 sur les transports nationaux et la Loi
sur les chemins de fer et modifiant ou
abrogeant certaines lois

[Sanctionnée le 29 mai 1996]

Sa Majesté, sur I’avis et avec le consente-
ment du Sénat et de la Chambre des communes
du Canada, édicte :

TITRE ABREGE

1. Loi sur les transports au Canada.

SA MAJESTE

2. La présente loi lie Sa Majesté du chef du
Canada ou d’une province.

APPLICATION

3. La présente loi s’applique aux questions
de transport relevant de la compétence législa-
tive du Parlement.

4. (1) Sous réserve du paragraphe (2), les
arrétés ou réglements pris sous le régime de la
présente loi a 1’égard d’un mode de transport
I’emportent sur les régles, arrétés ou réglements
incompatibles pris sous celui d’autres lois fédé-
rales.

(2) Sous réserve du paragraphe (3), les dis-
positions de la présente loi — sauf celles de la
section IV de la partie IIT — et les actes accom-
plis sous leur régime ne portent pas atteinte a
I’application de la Loi sur la concurrence.
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International
agreements
respecting air
services

Declaration

Canada Transportation — November 26, 2013

(3) In the event of any inconsistency or con-
flict between an international agreement or
convention respecting air services to which
Canada is a party and the Competition Act, the
provisions of the agreement or convention pre-
vail to the extent of the inconsistency or con-
flict.

1996, c. 10, s. 4; 2007, c. 19, s. 1.

NATIONAL TRANSPORTATION POLICY

5. It is declared that a competitive, econom-
ic and efficient national transportation system
that meets the highest practicable safety and se-
curity standards and contributes to a sustainable
environment and makes the best use of all
modes of transportation at the lowest total cost
is essential to serve the needs of its users, ad-
vance the well-being of Canadians and enable
competitiveness and economic growth in both
urban and rural areas throughout Canada.
Those objectives are most likely to be achieved
when

(a) competition and market forces, both
within and among the various modes of
transportation, are the prime agents in pro-
viding viable and effective transportation
services;

(b) regulation and strategic public interven-
tion are used to achieve economic, safety, se-
curity, environmental or social outcomes that
cannot be achieved satisfactorily by competi-
tion and market forces and do not unduly
favour, or reduce the inherent advantages of,
any particular mode of transportation;

(c¢) rates and conditions do not constitute an
undue obstacle to the movement of traffic
within Canada or to the export of goods from
Canada;

(d) the transportation system is accessible
without undue obstacle to the mobility of
persons, including persons with disabilities;
and

(e) governments and the private sector work
together for an integrated transportation sys-
tem.

1996, c. 10, s. 5; 2007, c. 19, s. 2.

(3) En cas d’incompatibilité ou de conflit
entre une convention internationale ou un ac-
cord international sur les services aériens dont
le Canada est signataire et les dispositions de la
Loi sur la concurrence, la convention ou I’ac-
cord I’emporte dans la mesure de 1’incompati-
bilité ou du conflit.

1996, ch. 10, art. 4; 2007, ch. 19, art. 1.

POLITIQUE NATIONALE DES
TRANSPORTS

5. 11 est déclaré qu’un systéme de transport
national compétitif et rentable qui respecte les
plus hautes normes possibles de streté et de sé-
curité, qui favorise un environnement durable
et qui utilise tous les modes de transport au
mieux et au colt le plus bas possible est essen-
tiel a la satisfaction des besoins de ses usagers
et au bien-étre des Canadiens et favorise la
compétitivité et la croissance économique dans
les régions rurales et urbaines partout au
Canada. Ces objectifs sont plus susceptibles
d’étre atteints si :

a) la concurrence et les forces du marché, au
sein des divers modes de transport et entre
eux, sont les principaux facteurs en jeu dans
la prestation de services de transport viables
et efficaces;

b) la réglementation et les mesures pu-
bliques stratégiques sont utilisées pour 1’ob-
tention de résultats de nature économique,
environnementale ou sociale ou de résultats
dans le domaine de la sireté et de la sécurité
que la concurrence et les forces du marché
ne permettent pas d’atteindre de maniére sa-
tisfaisante, sans pour autant favoriser
indiment un mode de transport donné ou en
réduire les avantages inhérents;

¢) les prix et modalités ne constituent pas un
obstacle abusif au trafic a D’intérieur du
Canada ou a I’exportation des marchandises
du Canada;

d) le systéme de transport est accessible sans
obstacle abusif a la circulation des per-
sonnes, y compris les personnes ayant une
déficience;

e) les secteurs public et privé travaillent en-
semble pour le maintien d’un systéme de
transport intégré.

1996, ch. 10, art. 5; 2007, ch. 19, art. 2.
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Definitions

“Agency”
«Office»

“carrier”
«transporteur»

“Chairperson”
«preésident»

“goods”
«marchandises »

“member”
«membre»

“Minister”
«ministre»

“rolling stock”
«matériel
roulant»

“shipper”
«expéditeur»

“sitting day of
Parliament”
«jour de
séance»

“superior court”
«cour
supérieure»

“temporary
member”
«membre
temporaire»

Transports au Canada — 26 novembre 2013

INTERPRETATION
6. In this Act,

“Agency” means the Canadian Transportation
Agency continued by subsection 7(1);

“carrier” means a person who is engaged in the
transport of goods or passengers by any means
of transport under the legislative authority of
Parliament;

“Chairperson” means the Chairperson of the
Agency;

“g00ds” includes rolling stock and mail,

“member” means a member of the Agency ap-
pointed under paragraph 7(2)(a) and includes a
temporary member;

“Minister” means the Minister of Transport;

“rolling stock” includes a locomotive, engine,
motor car, tender, snow-plough, flanger and
any car or railway equipment that is designed
for movement on its wheels on the rails of a
railway;

“shipper” means a person who sends or re-
ceives goods by means of a carrier or intends to
do so;

“sitting day of Parliament” means a day on
which either House of Parliament sits;

“superior court” means
(a) in Ontario, the Superior Court of Justice,
(b) in Quebec, the Superior Court,

(¢) in  New  Brunswick, Manitoba,
Saskatchewan and Alberta, the Court of
Queen’s Bench,

(d) in Nova Scotia, British Columbia,
Yukon and the Northwest Territories, the
Supreme Court,

(e) in Prince Edward Island and Newfound-
land, the Trial Division of the Supreme
Court, and

(f) in Nunavut, the Nunavut Court of Justice;

“temporary member” means a temporary mem-
ber of the Agency appointed under subsection
9(1);

DEFINITIONS

6. Les définitions qui suivent s’appliquent a
la présente loi.

«cour supérieure »

a) La Cour supérieure de justice de I’Onta-
rio;

b) la Cour supérieure du Québec;

¢) la Cour du Banc de la Reine du Nouveau-
Brunswick, du Manitoba, de la Saskatche-
wan ou de I’ Alberta;

d) la Cour supréme de la Nouvelle-Ecosse,
de la Colombie-Britannique, du Yukon ou
des Territoires du Nord-Ouest;

e) la section de premiére instance de la Cour
supréme de 1’Ile-du-Prince-Edouard ou de
Terre-Neuve;

/) la Cour de justice du Nunavut.

«expéditeur» Personne qui expédie des mar-
chandises par transporteur, ou en regoit de ce-
lui-ci, ou qui a I’intention de le faire.

«jour de séance» Tout jour ou I’une ou I’autre
chambre du Parlement si¢ge.

«marchandises» Y sont assimilés le matériel
roulant et le courrier.

«matériel roulant» Toute sorte de voitures et
de matériel muni de roues destinés a servir sur
les rails d’un chemin de fer, y compris les loco-
motives, machines actionnées par quelque force
motrice, voitures automotrices, tenders, chasse-
neige et flangers.

«membre» Tout membre de 1’Office nommé
en vertu du paragraphe 7(2) et tout membre
temporaire de I’Office.

«membre temporaire» Tout membre tempo-
raire de I’Office nommé en vertu du paragraphe
9(1).

«ministre» Le ministre des Transports.
«Office» L’Office des transports du Canada,
maintenu par le paragraphe 7(1).

«président» Le président de 1’Office.

«transporteur» Personne se livrant au transport
de passagers ou de marchandises par un moyen

Définitions

«cour
supérieure »
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“Vice-Chairperson” means the Vice-Chairper-
son of the Agency.

1996, c. 10, s. 6; 1998, c. 30, ss. 13(F), 15(E); 1999, c. 3, s.
2052002, c. 7, s. 114(E).

PARTI
ADMINISTRATION
CANADIAN TRANSPORTATION AGENCY
Continuation and Organization

7. (1) The agency known as the National
Transportation Agency is continued as the
Canadian Transportation Agency.

(2) The Agency shall consist of not more
than five members appointed by the Governor
in Council, and such temporary members as are
appointed under subsection 9(1), each of whom
must, on appointment or reappointment and
while serving as a member, be a Canadian citi-
zen or a permanent resident within the meaning
of subsection 2(1) of the Immigration and
Refugee Protection Act.

(3) The Governor in Council shall designate
one of the members appointed under paragraph
(2)(a) to be the Chairperson of the Agency and
one of the other members appointed under that
paragraph to be the Vice-Chairperson of the
Agency.

1996, c. 10, s. 7; 2001, c. 27, s. 221; 2007, c. 19, s. 3.

8. (1) Each member appointed under para-
graph 7(2)(a) shall hold office during good be-
haviour for a term of not more than five years
and may be removed for cause by the Governor
in Council.

(2) A member appointed under paragraph
7(2)(a) is eligible to be reappointed on the ex-
piration of a first or subsequent term of office.

(3) If a member appointed under subsection
7(2) ceases to hold office, the Chairperson may
authorize the member to continue to hear any
matter that was before the member on the ex-
piry of the member’s term of office and that
member is deemed to be a member of the
Agency, but that person’s status as a member
does not preclude the appointment of up to five
members under subsection 7(2) or up to three
temporary members under subsection 9(1).

1996, c. 10, s. 8; 2007, c. 19, s. 4.

de transport assujetti a la compétence législa-
tive du Parlement.

«vice-président» Le vice-président de 1’Office.

1996, ch. 10, art. 6; 1998, ch. 30, art. 13(F) et 15(A); 1999,
ch. 3, art. 20; 2002, ch. 7, art. 114(A).

PARTIE I
ADMINISTRATION
OFFICE DES TRANSPORTS DU CANADA
Maintien et composition

7. (1) L’Office national des transports est
maintenu sous le nom d’Office des transports
du Canada.

(2) L’Office est composé, d’une part, d’au
plus cing membres nommés par le gouverneur
en conseil et, d’autre part, des membres tempo-
raires nommés en vertu du paragraphe 9(1).
Tout membre doit, du moment de sa nomina-
tion, étre et demeurer un citoyen canadien ou
un résident permanent au sens du paragraphe
2(1) de la Loi sur I'immigration et la protection
des réfugiés.

(3) Le gouverneur en conseil choisit le pré-
sident et le vice-président de 1’Office parmi les
membres nommés en vertu du paragraphe (2).

1996, ch. 10, art. 7; 2001, ch. 27, art. 221; 2007, ch. 19, art.
3.

8. (1) Les membres nommeés en vertu du pa-
ragraphe 7(2) le sont a titre inamovible pour un
mandat d’au plus cinq ans, sous réserve de ré-
vocation motivée par le gouverneur en conseil.

(2) Les mandats sont renouvelables.

(3) Le président peut autoriser un membre
nommé en vertu du paragraphe 7(2) qui cesse
d’exercer ses fonctions a continuer, aprés la
date d’expiration de son mandat, a entendre
toute question dont il se trouve saisi a cette
date. A cette fin, le membre est réputé étre
membre de 1’Office mais son statut n’empéche
pas la nomination de cinq membres en vertu du
paragraphe 7(2) ou de trois membres tempo-
raires en vertu du paragraphe 9(1).

1996, ch. 10, art. 8; 2007, ch. 19, art. 4.
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9. (1) The Minister may appoint temporary
members of the Agency from the roster of indi-
viduals established by the Governor in Council
under subsection (2).

(2) The Governor in Council may appoint
any individual to a roster of candidates for the
purpose of subsection (1).

(3) Not more than three temporary members
shall hold office at any one time.

(4) A temporary member shall hold office
during good behaviour for a term of not more
than one year and may be removed for cause by
the Governor in Council.

(5) A person who has served two consecu-
tive terms as a temporary member is not, during
the twelve months following the completion of
the person’s second term, eligible to be reap-
pointed to the Agency as a temporary member.

10. (1) A member appointed under para-
graph 7(2)(a) shall not, directly or indirectly, as
owner, shareholder, director, officer, partner or
otherwise,

(a) be engaged in a transportation undertak-
ing or business; or

(b) have an interest in a transportation un-
dertaking or business or an interest in the
manufacture or distribution of transportation
plant or equipment, unless the distribution is
merely incidental to the general merchandis-
ing of goods.

(2) During the term of office of a temporary
member, the member shall not accept or hold
any office or employment that is inconsistent
with the member’s duties under this Act.

(3) Where an interest referred to in subsec-
tion (1) vests in a member appointed under
paragraph 7(2)(a) for the benefit of the member
by will or succession, the interest shall, within
three months after the vesting, be absolutely
disposed of by the member.

Remuneration

11. (1) A member shall be paid such remu-
neration and allowances as may be fixed by the
Governor in Council.

9. (1) Le ministre peut nommer des
membres a titre temporaire a partir d’une liste
de personnes établie par le gouverneur en
conseil au titre du paragraphe (2).

(2) Pour I’application du paragraphe (1), le
gouverneur en conseil peut nommer les per-
sonnes a inscrire sur la liste de candidats qui y
est prévue.

(3) L’Office ne peut compter plus de trois
membres temporaires.

(4) Les membres temporaires sont nommeés
a titre inamovible pour un mandat d’au plus un
an, sous réserve de révocation motivée par le
gouverneur en conseil.

(5) Les membres temporaires ayant occupé
leur charge pendant deux mandats consécutifs
ne peuvent, dans les douze mois qui suivent, re-
cevoir un nouveau mandat.

10. (1) Les membres nommés en vertu du
paragraphe 7(2) ne peuvent, directement ou in-
directement, a titre de propriétaire, d’action-
naire, d’administrateur, de dirigeant, d’associé
ou autre :

a) s’occuper d’une entreprise ou d’une ex-
ploitation de transport;

b) avoir des intéréts dans une entreprise ou
exploitation de transport ou dans la fabrica-
tion ou la distribution de matériel de trans-
port, sauf si la distribution n’a qu’un carac-
tére secondaire par rapport a ’ensemble des
activités de commercialisation des marchan-
dises.

(2) Les membres temporaires ne peuvent ac-
cepter ni occuper une charge ou un emploi in-
compatible avec les attributions que leur
confere la présente loi.

(3) Le membre nommé en vertu du para-
graphe 7(2) qui est investi d’intéréts visés au
paragraphe (1) par I’ouverture d’une succession
doit les céder enti¢rement dans les trois mois
suivant la saisine.

Rémunération

11. (1) Les membres regoivent la rémunéra-
tion et touchent les indemnités que peut fixer le
gouverneur en conseil.
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(2) Each member is entitled to be paid rea-
sonable travel and living expenses incurred by
the member in carrying out duties under this
Act or any other Act of Parliament while absent
from the member’s ordinary place of work.

12. (1) A member appointed under para-
graph 7(2)(a) is deemed to be employed in the
public service for the purposes of the Public
Service Superannuation Act.

(2) A temporary member is deemed not to
be employed in the public service for the pur-
poses of the Public Service Superannuation Act
unless the Governor in Council, by order,
deems the member to be so employed for those
purposes.

(3) For the purposes of the Government Em-
ployees Compensation Act and any regulation
made pursuant to section 9 of the Aeronautics
Act, a member is deemed to be an employee in
the federal public administration.

1996, c. 10, s. 12; 2003, c. 22, ss. 224(E), 225(E).

Chairperson

13. The Chairperson is the chief executive
officer of the Agency and has the supervision
over and direction of the work of the members
and its staff, including the apportionment of
work among the members and the assignment
of members to deal with any matter before the
Agency.

14. In the event of the absence or incapacity
of the Chairperson or if the office of Chairper-
son is vacant, the Vice-Chairperson has all the
powers and shall perform all the duties and
functions of the Chairperson.

15. The Chairperson may authorize one or
more of the members to act as Chairperson for
the time being if both the Chairperson and
Vice-Chairperson are absent or unable to act.

Quorum

16. (1) Subject to the Agency’s rules, two
members constitute a quorum.

(2) Where a member who is conducting a
hearing in respect of a matter becomes incapac-
itated or dies during the hearing or after the
conclusion of the hearing but before rendering
a decision and quorum is lost as a result, the

(2) Les membres ont droit aux frais de dé-
placement et de séjour entrainés par 1’exercice,
hors de leur lieu de travail habituel, des fonc-
tions qui leur sont confiées en application de la
présente loi ou de toute autre loi fédérale.

12. (1) Les membres nommés en vertu du
paragraphe 7(2) sont réputés appartenir a la
fonction publique pour ’application de la Loi
sur la pension de la fonction publique.

(2) Sauf décret prévoyant le contraire, les
membres temporaires sont réputés ne pas ap-
partenir a la fonction publique pour 1’applica-
tion de la Loi sur la pension de la fonction pu-
blique.

(3) Pour I'application de la Loi sur [’indem-
nisation des agents de I’Etat et des réglements
pris en vertu de I’article 9 de la Loi sur [’aéro-
nautique, les membres sont réputés appartenir a
I’administration publique fédérale.

1996, ch. 10, art. 12; 2003, ch. 22, art. 224(A) et 225(A).

Président

13. Le président est le premier dirigeant de
I’Office; a ce titre, il assure la direction et le
controle de ses travaux et la gestion de son per-
sonnel et procede notamment a la répartition
des taches entre les membres et a la désignation

de ceux qui traitent des questions dont est saisi
I’Office.

14. En cas d’absence ou d’empéchement du
président ou de vacance de son poste, la prési-
dence est assumée par le vice-président.

15. Le président peut habiliter un ou plu-
sieurs membres a assumer la présidence en pré-
vision de son absence ou de son empéchement,
et de ceux du vice-président.

Quorum

16. (1) Sous réserve des regles de 1’Office,
le quorum est constitué de deux membres.

(2) En cas de déces ou d’empéchement d’un
membre chargé d’une audience, pendant celle-
ci ou entre la fin de I’audience et le prononcé
de la décision, et de perte de quorum résultant
de ce fait, le président peut, avec le consente-
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Chairperson may, with the consent of all the
parties to the hearing,

(a) if the incapacity or death occurs during
the hearing, authorize another member to
continue the hearing and render a decision,
or

(b) if the incapacity or death occurs after the
conclusion of the hearing, authorize another
member to examine the evidence presented
at the hearing and render a decision,

and in either case, the quorum in respect of the
matter is deemed never to have been lost.

(3) Where a member who is conducting a
hearing in respect of a matter becomes incapac-
itated or dies during the hearing and quorum is
not lost as a result, another member may be as-
signed by the Chairperson to participate in the
hearing and in the rendering of a decision.

Rules
17. The Agency may make rules respecting

(a) the sittings of the Agency and the carry-
ing on of its work;

(b) the manner of and procedures for dealing
with matters and business before the Agency,
including the circumstances in which hear-
ings may be held in private; and

(¢) the number of members that are required
to hear any matter or perform any of the
functions of the Agency under this Act or
any other Act of Parliament.

Head Office

18. (1) The head office of the Agency shall
be in the National Capital Region described in
the schedule to the National Capital Act.

(2) The members appointed under subsec-
tion 7(2) shall reside in the National Capital
Region described in the schedule to the Nation-
al Capital Act or within any distance of it that
the Governor in Council determines.

1996, c. 10, s. 18; 2007, c. 19, s. 5; 2008, c. 21, s. 61.

Staff

19. The Secretary of the Agency and the
other officers and employees that are necessary
for the proper conduct of the business of the

ment des parties a I’audience, si le fait sur-
vient :

a) pendant D’audience, habiliter un autre
membre & continuer 1’audience et a rendre la
décision;

b) aprés la fin de I’audience, habiliter un
autre membre a examiner la preuve présentée
a ’audience et a rendre la décision.

Dans I'une ou l’autre de ces éventualités, le
quorum est réputé avoir toujours existé.

(3) En cas de déces ou d’empéchement, pen-
dant une audience, du membre qui en est char-
gé, sans perte de quorum résultant de ce fait, le
président peut habiliter un autre membre a par-
ticiper a I’audience et au prononcé de la déci-
sion.

Regles

17. L’Office peut établir des regles concer-
nant :

a) ses séances et I’exécution de ses travaux;

b) la procédure relative aux questions dont il
est saisi, notamment pour ce qui est des cas
de huis clos;

¢) le nombre de membres qui doivent en-
tendre les questions ou remplir telles des
fonctions de 1’Office prévues par la présente
loi ou une autre loi fédérale.

Siege de I'Office

18. (1) Le siege de I’Office est fixé dans la
région de la capitale nationale délimitée a 1’an-
nexe de la Loi sur la capitale nationale.

(2) Les membres nommés au titre du para-
graphe 7(2) résident dans la région de la capi-
tale nationale délimitée a I’annexe de la Loi sur
la capitale nationale ou dans la périphérie de
cette région définie par le gouverneur en
conseil.

1996, ch. 10, art. 18; 2007, ch. 19, art. 5; 2008, ch. 21, art.
61.

Personnel

19. Le secrétaire de 1’Office et le personnel
nécessaire a 1’exécution des travaux de celui-ci
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Agency shall be appointed in accordance with
the Public Service Employment Act.

20. The Agency may appoint and, subject to
any applicable Treasury Board directive, fix the
remuneration of experts or persons who have
technical or special knowledge to assist the
Agency in an advisory capacity in respect of
any matter before the Agency.

Records
21. (1) The Secretary of the Agency shall

(@) maintain a record in which shall be en-
tered a true copy of every rule, order, deci-
sion and regulation of the Agency and any
other documents that the Agency requires to
be entered in it; and

(b) keep at the Agency’s office a copy of all
rules, orders, decisions and regulations of the
Agency and the records of proceedings of the
Agency.

(2) The entry of a document in the record re-
ferred to in paragraph (1)(a) shall constitute the
original record of the document.

22. On the application of any person, and on
payment of a fee fixed by the Agency, the Sec-
retary of the Agency or, in the absence of the
Secretary, the person assigned by the Chairper-
son to act in the absence shall issue under the
seal of the Agency to the applicant a certified
copy of any rule, order, regulation or any other
document that has been issued by the Agency.

23. (1) Judicial notice shall be taken of a
document issued by the Agency under its seal
without proof of the signature or official char-
acter of the person appearing to have signed it.

(2) A document purporting to be certified by
the Secretary of the Agency as being a true
copy of a document deposited or filed with or
approved by the Agency, or any portion of such
a document, is evidence that the document is so
deposited, filed or approved and, if stated in the
certificate, of the time when the document was
deposited, filed or approved.

Powers of Agency

24. The powers, duties and functions of the
Agency respecting any matter that comes with-
in its jurisdiction under an Act of Parliament

sont nommés conformément a la Loi sur [’em-
ploi dans la fonction publique.

20. L’Office peut nommer des experts ou
autres spécialistes compétents pour le conseiller
sur des questions dont il est saisi, et, sous ré-
serve des instructions du Conseil du Trésor,
fixer leur rémunération.

Registre
21. (1) Le secrétaire est chargé :

a) de la tenue du registre du texte authen-
tique des régles, arrétés, réglements et déci-
sions de I’Office et des autres documents
dont celui-ci exige 1’enregistrement;

b) de la conservation, dans les bureaux de
I’Office, d’un exemplaire des regles, arrétés,
réglements, décisions et proces-verbaux de
celui-ci.

(2) Le document enregistré en application de
I’alinéa (1)a) en constitue 1’original.

22. Le secrétaire de 1’Office, ou la personne
chargée par le président d’assurer son intérim,
délivre sous le sceau de I’Office, sur demande
et contre paiement des droits fixés par celui-ci,
des copies certifiées conformes des regles, arré-
tés, réglements ou autres documents de 1’Of-
fice.

23. (1) Les documents délivrés par 1’Office
sous son sceau sont admis d’office en justice
sans qu’il soit nécessaire de prouver I’authenti-
cité de la signature qui y est apposée ou la qua-
lité officielle du signataire.

(2) Le document censé étre en tout ou en
partie la copie certifiée conforme, par le secré-
taire de 1’Office, d’un document déposé aupres
de celui-ci, ou approuvé par celui-ci, fait foi du
dépdt ou de I’approbation ainsi que de la date,
si elle est indiquée sur la copie, de ce dépot ou
de cette approbation.

Attributions de [’ Office

24. Les attributions de 1’Office relatives a
une affaire dont il est saisi en application d’une
loi fédérale sont exercées en conformité avec
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shall be exercised and performed in conformity
with any policy direction issued to the Agency
under section 43.

25. The Agency has, with respect to all mat-
ters necessary or proper for the exercise of its
jurisdiction, the attendance and examination of
witnesses, the production and inspection of
documents, the enforcement of its orders or
regulations and the entry on and inspection of
property, all the powers, rights and privileges
that are vested in a superior court.

25.1 (1) Subject to subsections (2) to (4),
the Agency has all the powers that the Federal
Court has to award costs in any proceeding be-
fore it.

(2) Costs may be fixed in any case at a sum
certain or may be taxed.

(3) The Agency may direct by whom and to
whom costs are to be paid and by whom they
are to be taxed and allowed.

(4) The Agency may make rules specifying
a scale under which costs are to be taxed.

26. The Agency may require a person to do
or refrain from doing any thing that the person
is or may be required to do or is prohibited
from doing under any Act of Parliament that is
administered in whole or in part by the Agency.

27. (1) On an application made to the Agen-
cy, the Agency may grant the whole or part of
the application, or may make any order or grant
any further or other relief that to the Agency
seems just and proper.

(2) and (3) [Repealed, 2008, c. 5, s. 1]

(4) The Agency may, on terms or otherwise,
make or allow any amendments in any proceed-
ings before it.

(5) [Repealed, 2008, c. 5, s. 1]

1996, c. 10, s. 27; 2008, c. 5, s. 1.
28. (1) The Agency may in any order direct

that the order or a portion or provision of it
shall come into force

(a) at a future time,

(b) on the happening of any contingency,
event or condition specified in the order, or

(¢) on the performance, to the satisfaction of
the Agency or a person named by it, of any

les directives générales qui lui sont données en
vertu de I’article 43.

25. L’Office a, a toute fin liée a 1’exercice
de sa compétence, la comparution et I’interro-
gatoire des témoins, la production et ’examen
des piéces, I’exécution de ses arrétés ou régle-
ments et la visite d’un lieu, les attributions
d’une cour supérieure.

25.1 (1) Sous réserve des paragraphes (2) a
(4), I’Office a tous les pouvoirs de la Cour fé-
dérale en ce qui a trait a ’adjudication des frais
relativement a toute procédure prise devant lui.

(2) Les frais peuvent étre fixés a une somme
déterminée, ou taxés.

(3) L’Office peut ordonner par qui et a qui
les frais doivent étre payés et par qui ils doivent
étre taxés et alloués.

(4) L Office peut, par régle, fixer un tarif de
taxation des frais.

26. L°Office peut ordonner a quiconque
d’accomplir un acte ou de s’en abstenir lorsque
I’accomplissement ou 1’abstention sont prévus
par une loi fédérale qu’il est chargé d’appliquer
en tout ou en partie.

27. (1) L’Office peut acquiescer a tout ou
partie d’une demande ou prendre un arrété, ou,
s’il D’estime indiqué, accorder une réparation
supplémentaire ou substitutive.

(2) et (3) [Abrogés, 2008, ch. 5, art. 1]

(4) L’Office peut, notamment sous condi-
tion, apporter ou autoriser toute modification
aux procédures prises devant lui.

(5) [Abrogé, 2008, ch. 5, art. 1]
1996, ch. 10, art. 27; 2008, ch. 5, art. 1.

28. (1) L’Office peut, dans ses arrétés, pré-
voir une date déterminée pour leur entrée en vi-
gueur totale ou partielle ou subordonner celle-
ci a la survenance d’un événement, a la
réalisation d’une condition ou a la bonne exé-
cution, appréciée par lui-méme ou son délégué,
d’obligations qu’il aura imposées a ’intéress¢;
il peut en outre y prévoir une date déterminée
pour leur cessation d’effet totale ou partielle ou
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terms that the Agency may impose on an in-
terested party,

and the Agency may direct that the whole or
any portion of the order shall have force for a
limited time or until the happening of a speci-
fied event.

(2) The Agency may, instead of making an
order final in the first instance, make an interim
order and reserve further directions either for
an adjourned hearing of the matter or for fur-
ther application.

29. (1) The Agency shall make its decision
in any proceedings before it as expeditiously as
possible, but no later than one hundred and
twenty days after the originating documents are
received, unless the parties agree to an exten-
sion or this Act or a regulation made under sub-
section (2) provides otherwise.

(2) The Governor in Council may, by regu-
lation, prescribe periods of less than one hun-
dred and twenty days within which the Agency
shall make its decision in respect of such class-
es of proceedings as are specified in the regula-
tion.

30. The fact that a suit, prosecution or pro-
ceeding involving a question of fact is pending
in any court does not deprive the Agency of ju-
risdiction to hear and determine the same ques-
tion of fact.

31. The finding or determination of the
Agency on a question of fact within its jurisdic-
tion is binding and conclusive.

32. The Agency may review, rescind or vary
any decision or order made by it or may re-hear
any application before deciding it if, in the
opinion of the Agency, since the decision or or-
der or the hearing of the application, there has
been a change in the facts or circumstances per-
taining to the decision, order or hearing.

33. (1) A decision or order of the Agency
may be made an order of the Federal Court or
of any superior court and is enforceable in the
same manner as such an order.

(2) To make a decision or order an order of
a court, either the usual practice and procedure
of the court in such matters may be followed or
the Secretary of the Agency may file with the

subordonner celle-ci a la survenance d’un évé-
nement.

(2) L’Office peut prendre un arrété provi-
soire et se réserver le droit de compléter sa dé-
cision lors d’une audience ultérieure ou d’une
nouvelle demande.

29. (1) Sauf indication contraire de la pré-
sente loi ou d’un réglement pris en vertu du pa-
ragraphe (2) ou accord entre les parties sur une
prolongation du délai, 1’Office rend sa décision
sur toute affaire dont il est saisi avec toute la
diligence possible dans les cent vingt jours sui-
vant la réception de I’acte introductif d’ins-
tance.

(2) Le gouverneur en conseil peut, par régle-
ment, imposer a I’Office un délai inférieur a
cent vingt jours pour rendre une décision a
I’égard des catégories d’affaires qu’il indique.

30. L’Office a compétence pour statuer sur
une question de fait, peu importe que celle-ci
fasse I’objet d’une poursuite ou autre instance
en cours devant un tribunal.

31. La décision de 1’Office sur une question
de fait relevant de sa compétence est définitive.

32. L’Office peut réviser, annuler ou modi-
fier ses décisions ou arrétés, ou entendre de
nouveau une demande avant d’en décider, en
raison de faits nouveaux ou en cas d’évolution,
selon son appréciation, des circonstances de
’affaire visée par ces décisions, arrétés ou au-
diences.

33. (1) Les décisions ou arrétés de 1’Office
peuvent étre homologués par la Cour fédérale
ou une cour supérieure; le cas échéant, leur
exécution s’effectue selon les mémes modalités
que les ordonnances de la cour saisie.

(2) L’homologation peut se faire soit selon
les régles de pratique et de procédure de la cour
saisie applicables en 1’occurrence, soit au
moyen du dépot, aupres du greffier de la cour

10
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registrar of the court a certified copy of the de-
cision or order, signed by the Chairperson and
sealed with the Agency’s seal, at which time
the decision or order becomes an order of the
court.

(3) Where a decision or order that has been
made an order of a court is rescinded or varied
by a subsequent decision or order of the Agen-
cy, the order of the court is deemed to have
been cancelled and the subsequent decision or
order may be made an order of the court.

(4) The Agency may, before or after one of
its decisions or orders is made an order of a
court, enforce the decision or order by its own
action.

1996, c. 10, s. 33; 2002, c. 8, 5. 122; 2006, c. 11, 5. 17;
2007, c. 19,s. 6.

34. (1) The Agency may, by rule, fix the
fees that are to be paid to the Agency in respect
of applications made to it, including applica-
tions for licences or permits and applications
for amendments to or for the renewal of li-
cences or permits, and any other matters
brought before or dealt with by the Agency.

(2) The Agency shall give the Minister no-
tice of every rule proposed to be made under
subsection (1).

35. Every person summoned to attend be-
fore the Agency under this Part or before a per-
son making an inquiry under this Part shall re-
ceive the fees and allowances for so doing that
the Agency may, by regulation, prescribe.

36. (1) Every regulation made by the Agen-
cy under this Act must be made with the ap-
proval of the Governor in Council.

(2) The Agency shall give the Minister no-
tice of every regulation proposed to be made by
the Agency under this Act.

Mediation

36.1 (1) If there is a dispute concerning a
matter within the Agency’s jurisdiction, all the
parties to the dispute may, by agreement, make
a request to the Agency for mediation. On re-
ceipt of the request, the Agency shall refer the
dispute for mediation.

(2) When a dispute is referred for mediation,
the Chairperson shall appoint one or two per-
sons to mediate the dispute.

par le secrétaire de 1’Office, d’une copie certi-
fiée conforme de la décision ou de ’arrété en
cause, signée par le président et revétue du
sceau de 1’Office.

(3) Les décisions ou arrétés de I’Office qui
annulent ou modifient des décisions ou arrétés
déja homologués par une cour sont réputés an-
nuler ces derniers et peuvent étre homologués
selon les mémes modalités.

(4) L’Office peut toujours faire exécuter lui-
méme ses décisions ou arrétés, méme s’ils ont
été homologués par une cour.

1996, ch. 10, art. 33; 2002, ch. 8, art. 122; 2006, ch. 11, art.
17; 2007, ch. 19, art. 6.

34. (1) L’Office peut, par régle, établir les
droits a lui verser relativement aux questions ou
demandes dont il est saisi, notamment les de-
mandes de licences ou de permis et les de-
mandes de modification ou de renouvellement
de ceux-ci.

(2) L’Office fait parvenir au ministre un avis
relativement a toute régle qu’il entend prendre
en vertu du paragraphe (1).

35. 1l est alloué a toute personne qui se rend
a la convocation de 1’Office ou d’un enquéteur,
dans le cadre de la présente partie, les indemni-
tés que 1’Office peut fixer par réglement.

36. (1) Tout réglement pris par 1’Office en
vertu de la présente loi est subordonné a I’agré-
ment du gouverneur en conseil.

(2) L’Office fait parvenir au ministre un avis
relativement a tout réglement qu’il entend
prendre en vertu de la présente loi.

Meédiation
36.1 (1) Les parties entre lesquelles survient
un différend sur toute question relevant de la
compétence de I’Office peuvent d’un commun
accord faire appel a la médiation de celui-ci. Le

cas échéant, I’Office renvoie sans délai le diffé-
rend a la médiation.

(2) En cas de renvoi a la médiation par I’Of-
fice, le président nomme une ou deux per-
sonnes pour procéder a celle-ci.

11
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Filing of Documents and Sending of Copy
to Parties

7. (1) Any document filed under these
Rules must be filed with the Secretary of
the Agency.

(2) All filed documents are placed on
the Agency’s public record unless the per-
son filing the document files, at the same
time, a request for confidentiality under
section 31 in respect of the document.

8. A person that files a document must,
on the same day, send a copy of the docu-
ment to each party or, if a party is repre-
sented, to the party’s representative, except
if the document is

(a) a confidential version of a document
in respect of which a request for confi-
dentiality is filed under section 31;

(b) an application; or
(c) a position statement.

9. Documents may be filed with the
Agency and copies may be sent to the other
parties by courrier, personal delivery,
email, facsimile or other electronic means
specified by the Agency.

10. A person that files or sends a docu-
ment by facsimile must include a cover
page indicating the total number of pages
transmitted, including the cover page, and
the name and telephone number of a con-
tact person if problems occur in the trans-
mission of the document.

11. (1) A document that is sent by
email, facsimile or other electronic means

réparation, avec ou sans conditions, en vue
du reglement équitable des questions.

Dépdt de documents et envoi de copies aux
autres parties

7. (1) Le dépdt de documents au titre
des présentes regles se fait auprés du secré-
taire de I’Office.

(2) Les documents déposés sont versés
aux archives publiques de I’Office, sauf si
la personne qui dépose le document dépose
au méme moment une requéte de confiden-
tialité, en vertu de I’article 31, a I’égard du
document.

8. La personne qui dépose un document
envoie le méme jour une copie du docu-
ment a chaque partie ou a son représentant,
le cas échéant, sauf s’il s’agit :

a) d’une version confidentielle d’un do-
cument a I’égard duquel une requéte de
confidentialité a été déposée en vertu de
I’article 31;

b) d’une demande;
c) d’un énoncé de position.

9. Le dép6t de documents et I’envoi de
copies aux autres parties peut se faire par
remise en mains propres, par service de
messagerie, par courriel, par télécopieur ou
par tout autre moyen électronique que pré-
cise I’Office.

10. La personne qui dépose ou transmet
un document par télécopieur indique sur
une page couverture le nombre total de
pages transmises, y compris la page cou-
verture, ainsi que le nom et le numéro de
téléphone d’une personne a joindre en cas
de difficultés de transmission.

11. (1) Le document transmis par cour-
riel, télécopieur ou tout autre moyen élec-
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tion from the Agency’s record if the person
fails to file the verification.

Representation and Change of Contact
Information

16. A person that is represented in a dis-
pute proceeding by a person that is not a
member of the bar of a province must au-
thorize that person to act on their behalf by
filing the information referred to in Sched-
ule 4.

17. A person must, if the contact infor-
mation they provided to the Agency
changes during the course of a dispute pro-
ceeding, provide their new contact infor-
mation to the Agency and the parties with-
out delay.

PLEADINGS

Application

18. (1) Any application filed with the
Agency must include the information re-
ferred to in Schedule 5.

(2) If the application is complete, the
parties are notified in writing that the ap-
plication has been accepted.

(3) If the application is incomplete, the
applicant is notified in writing and the ap-
plicant must provide the missing informa-
tion within 20 business days after the date
of the notice.

(4) If the applicant fails to provide the
missing information within the time limit,
the file is closed.

(5) An applicant whose file is closed
may file a new application in respect of the
same matter.

ne dépose pas I’attestation par affidavit ou
par déclaration devant témoin.

Représentation et changements des
coordonnées

16. La personne qui, dans le cadre d’une
instance de réglement des différends, est
représentée par une personne qui n’est
membre du barreau d’aucune province dé-
pose une autorisation en ce sens, qui com-
porte les éléments visés a I’annexe 4.

17. La personne qui a fourni ses coor-
données a I’Office et dont les coordonnées
changent au cours d’une instance de regle-
ment des différends fournit sans délai ses
nouvelles coordonnées a I’Office et aux
parties.

ACTES DE PROCEDURE

Demande

18. (1) Toute demande déposée aupres
de I’Office comporte les éléments vises a
I’annexe 5.

(2) Si la demande est compléte, les par-
ties sont avisées par écrit de I’acceptation
de la demande.

(3) Si la demande est incompléte, le de-
mandeur en est avisé par écrit et dispose de
vingt jours ouvrables suivant la date de
I’avis pour la compléter.

(4) Si le demandeur ne compléte pas la
demande dans le délai imparti, le dossier
est fermé.

(5) Le demandeur dont le dossier est
fermé peut déposer a nouveau une de-
mande relativement & la méme affaire.

249

Représentant —
non-membre du

barreau

Changement des

coordonnées

Dépot de la
demande

Demande
compleéte

Demande
incomplete

Fermeture du
dossier

Nouvelle
demande




Filing of answer

Filing of reply

No new issues

Filing of
intervention

Participation
rights

Response to
intervention

DORS/2014-104 — 12 juin 2014

Answer

19. A respondent may file an answer to
the application. The answer must be filed
within 15 business days after the date of
the notice indicating that the application
has been accepted and must include the in-
formation referred to in Schedule 6.

Reply

20. (1) An applicant may file a reply to
the answer. The reply must be filed within
five business days after the day on which
they receive a copy of the answer and must
include the information referred to in
Schedule 7.

(2) The reply must not raise issues or
arguments that are not addressed in the an-
swer or introduce new evidence unless a
request has been filed to that effect and the
request has been granted by the Agency.

Intervention

21. (1) An intervener may file an inter-
vention. The intervention must be filed
within five business days after the day on
which their request to intervene is granted
by the Agency and must include the infor-
mation referred to in Schedule 8.

(2) An intervener’s participation is lim-
ited to the participation rights granted by
the Agency.

22. An applicant or a respondent that is
adverse in interest to an intervener may file
a response to the intervention. The re-
sponse must be filed within five business
days after the day on which they receive a
copy of the intervention and must include
the information referred to in Schedule 9.

Réponse

19. Le défendeur qui souhaite déposer
une réponse le fait dans les quinze jours
ouvrables suivant la date de I’avis d’accep-
tation de la demande. La réponse comporte
les éléments visés a I’annexe 6.

Réplique

20. (1) Le demandeur qui souhaite dé-
poser une réplique a la réponse le fait dans
les cing jours ouvrables suivant la date de
réception de la copie de la réponse. La ré-
plique comporte les éléments visés a I’an-
nexe 7.

(2) La réplique ne peut soulever des
questions ou arguments qui ne sont pas
abordés dans la réponse, ni introduire de
nouvelle preuve, sauf sur autorisation de
I’Office a la suite d’une requéte déposée en
ce sens.

Intervention

21. (1) L’intervenant qui souhaite dé-
poser une intervention le fait dans les cing
jours ouvrables suivant la date a laquelle sa
requéte d’intervention a été accordée. L’in-
tervention comporte les éléments visés a
I’annexe 8.

(2) La participation de I’intervenant se
limite aux droits de participation que lui
accorde I’Office.

22. Le demandeur ou le défendeur qui a
des intéréts opposés a ceux d’un interve-
nant et qui souhaite déposer une réponse a
I’intervention le fait dans les cing jours ou-
vrables suivant la date de réception de la
copie de I’intervention. La réponse a I’in-
tervention comporte les éléments visés a
I’annexe 9.

250

Dép6t d’une
réponse

Dép6t d’une
réplique

Nouvelles
questions

Dépot de
I’intervention

Droits de
participation

Réponse a
I’intervention




No new issues

Confidential
treatment

Agency’s record

Request for
disclosure

SOR/2014-104 — June 12, 2014

the day on which they receive a copy of the
response and must include the information
referred to in Schedule 15.

(4) The reply must not raise issues or
arguments that are not addressed in the re-
sponse or introduce new evidence unless a
request has been filed to that effect and the
request has been granted by the Agency.

Request for Confidentiality

31. (1) A person may file a request for
confidentiality in respect of a document
that they are filing. The request must in-
clude the information referred to in Sched-
ule 17 and must be accompanied by, for
each document identified as containing
confidential information,

(a) one public version of the document
from which the confidential information
has been redacted; and

(b) one confidential version of the docu-
ment that identifies the confidential in-
formation that has been redacted from
the public version of the document and
that includes, at the top of each page, the
words: “CONTAINS CONFIDENTIAL
INFORMATION” in capital letters.

(2) The request for confidentiality and
the public version of the document from
which the confidential information has
been redacted are placed on the Agency’s
public record. The confidential version of
the document is placed on the Agency’s
confidential record pending a decision of
the Agency on the request for confidential-
ity.

(3) Any party may oppose a request for
confidentiality by filing a request for dis-
closure. The request must be filed within
five business days after the day on which
they receive a copy of the request for con-

aprés la date de réception de la copie de la
réponse. La réplique comporte les éléments
vises a I’annexe 15.

(4) La réplique ne peut soulever des
guestions ou arguments qui ne sont abordés
dans la réponse, ni introduire de nouvelle
preuve, sauf sur autorisation de I’Office a
la suite d’une requéte déposée en ce sens.

Requéte de confidentialité

31. (1) Toute personne peut déposer
une requéte de confidentialité portant sur
un document qu’elle dépose. La requéte
comporte les éléments visés a I’annexe 17
et, pour chague document désigné comme
étant confidentiel :

a) une version publique du document,
de laquelle les renseignements confiden-
tiels ont été supprimés;

b) une version confidentielle du docu-
ment, qui indique les passages qui ont
été supprimés de la version publique du
document et qui porte la mention
« CONTIENT DES RENSEIGNE-
MENTS CONFIDENTIELS » en lettres
majuscules au haut de chaque page.

(2) La requéte de confidentialité et la
version publique du document de laquelle
les renseignements confidentiels ont été
supprimés sont versées aux archives pu-
bliques de I’Office. La version confiden-
tielle du document est versée aux archives
confidentielles de I’Office en attendant que
celui-ci statue sur la requéte.

(3) La partie qui souhaite s’opposer a
une requéte de confidentialité dépose une
requéte de communication dans les cing
jours ouvrables suivant la date de réception
de la copie de la requéte de confidentialité.

14
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fidentiality and must include the informa-
tion referred to in Schedule 18.

(4) The person that filed the request for
confidentiality may file a response to a re-
quest for disclosure. The response must be
filed within three business days after the
day on which they receive a copy of the re-
quest for disclosure and must include the
information referred to in Schedule 14.

(5) The Agency may

(a) if the Agency determines that the
document is not relevant to the dispute
proceeding, decide to not place the doc-
ument on the Agency’s record;

(b) if the Agency determines that the
document is relevant to the dispute pro-
ceeding and that no specific direct harm
would likely result from its disclosure or
that any demonstrated specific direct
harm is not sufficient to outweigh the
public interest in having it disclosed, de-
cide to place the document on the Agen-
cy’s public record; or

(c) if the Agency determines that the
document is relevant to the dispute pro-
ceeding and that the specific direct harm
likely to result from its disclosure justi-
fies confidentiality,

(i) decide to confirm the confidential-
ity of the document or any part of it
and keep the document or part of the
document on the Agency’s confiden-
tial record,

(ii) decide to place a version of the
document or any part of it from which
the confidential information has been
redacted on the Agency’s public
record,

(iii) decide to keep the document or
any part of it on the Agency’s confi-

La requéte de communication comporte les
éléments vises a I’annexe 18.

(4) La personne ayant déposé la requéte
de confidentialité et qui souhaite déposer
une réponse a une requéte de communica-
tion le fait dans les trois jours ouvrables
suivant la date de réception de copie de la
requéte de communication. La réponse
comporte les éléments visés a I’annexe 14.

(5) L’Office peut :

a) s’il conclut que le document n’est pas
pertinent au regard de I’instance de re-
glement des différends, décider de ne
pas le verser aux archives de I’Office;

b) s’il conclut que le document est perti-
nent au regard de I’instance de régle-
ment des différends et que sa communi-
cation ne causerait vraisemblablement
pas de préjudice direct précis ou que
I’intérét du public a ce qu’il soit commu-
niqué I’emporte sur le préjudice direct
précis qui pourrait en résulter, décider de
le verser aux archives publiques de I’Of-
fice;

c¢) s’il conclut que le document est perti-
nent au regard de I’instance de régle-
ment des différends et que le préjudice
direct précis que pourrait causer sa com-
munication justifie le traitement confi-
dentiel :

(i) décider de confirmer le caractere
confidentiel du document ou d’une
partie de celui-ci et garder le docu-
ment ou une partie de celui-ci dans
ses archives confidentielles,

(if) décider qu’une version ou une
partie du document, de laquelle les
renseignements confidentiels ont été
supprimés, soit versée a ses archives
publiques,
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dential record but require that the per-
son requesting confidentiality provide
a copy of the document or part of the
document in confidence to any party
to the dispute proceeding, or to certain
of their advisors, experts and repre-
sentatives, as specified by the Agen-
cy, after the person requesting confi-
dentiality has received a signed
undertaking of confidentiality from
the person to which the copy is to be
provided, or

(iv) make any other decision that it
considers just and reasonable.

(6) The original copy of the undertaking
of confidentiality must be filed with the
Agency.

Request to Require Party to Provide
Complete Response

32. (1) A party that has given notice
under subsection 24(1) may, if they are not
satisfied with the response to the notice or
if they wish to contest an objection to their
request, file a request to require the party
to which the notice was directed to provide
a complete response. The request must be
filed within two business days after the day
on which they receive a copy of the re-
sponse to the notice or the objection, as the
case may be, and must include the informa-
tion referred to in Schedule 13.

(2) The Agency may do any of the fol-
lowing:

(a) require that a question be answered
in full or in part;

(b) require that a document be provided,;

(iii) décider de garder le document ou
une partie de celui-ci dans ses ar-
chives confidentielles, mais exiger
que la personne qui demande la confi-
dentialité fournisse une copie du do-
cument ou une partie de celui-ci de fa-
con confidentielle & une partie a
I’instance, & certains de  ses
conseillers, experts ou représentants,
tel qu’il le précise, aprés que la per-
sonne qui demande la confidentialité
ait recu un engagement de non-divul-
gation signé de chaque personne a qui
le document devra étre envoyeé,

(iv) rendre toute autre décision qu’il
estime juste et raisonnable.

(6) L’original de I’engagement de non-
divulgation est déposé aupres de I’Office.

Requéte visant a obliger une partie a
fournir une réponse compléte a I’avis

32. (1) La partie qui a donné un avis en
vertu du paragraphe 24(1) et qui est insatis-
faite des réponses a I’avis ou qui souhaite
contester I’opposition a sa demande peut
déposer une requéte pour demander que la
partie & qui I’avis a été donné fournisse une
réponse compléte. La requéte est déposée
dans les deux jours ouvrables suivant la
date de réception de la copie des réponses a
I’avis ou de I’opposition et comporte les
éléments visés a I’annexe 13.

(2) L’Office peut :

a) exiger qu’il soit répondu a la ques-
tion en tout ou en partie;

b) exiger la production d’un document;
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SCHEDULE 5
(Subsection 18(1))
APPLICATION

1. The applicant’s name, complete address, telephone number and,
if applicable, email address and facsimile number.

2. If the applicant is represented by a member of the bar of a
province, the representative’s name, firm, complete address, tele-
phone number and, if applicable, email address and facsimile num-
ber.

3. If the applicant is represented by a person that is not a member
of the bar of a province, a statement to that effect.

4. The respondent’s name and, if known, their complete address,
telephone number and, if applicable, email address and facsimile
number.

5. The details of the application that include

(a) any legislative provisions that the applicant relies on;
(b) a clear statement of the issues;

(c) afull description of the facts;

(d) the relief claimed; and

(e) the arguments in support of the application.

6. A list of any documents submitted in support of the application
and a copy of each of those documents.

28

ANNEXE 5
(Paragraphe 18(1))
DEMANDE

1. Les nom et adresse compléte ainsi que le numéro de téléphone
et, le cas échéant, le numéro de télécopieur et I’adresse électronique
du demandeur.

2. Si le demandeur est représenté par un membre du barreau d’une
province, les noms du représentant et de son cabinet, ses adresse
compléte et numéro de téléphone et, le cas échéant, ses numéro de té-
lécopieur et adresse électronique.

3. Si le représentant n’est membre du barreau d’aucune province,
la mention de ce fait.

4. Le nom du défendeur et, s’il sont connus, ses adresse compléte
et numéro de téléphone et, le cas échéant, ses numéro de télécopieur
et adresse électronique.

5. Les détails concernant la demande, notamment :

a) les dispositions législatives sur lesquelles la demande est fon-
dée;

b) un énoncé clair des questions en litige;

¢) une description compléte des faits;

d) les réparations demandées;

e) les arguments a I’appui de la demande.

6. La liste de tous les documents a I’appui de la demande et une
copie de chacun de ceux-ci.
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SCHEDULE 6
(Section 19)
ANSWER TO APPLICATION

1. The applicant’s name, the respondent’s name and the file num-
ber assigned by the Agency.

2. The respondent’s name, complete address, telephone number
and, if applicable, email address and facsimile number.

3. If the respondent is represented by a member of the bar of a
province, the representative’s name, firm, complete address, tele-
phone number and, if applicable, email address and facsimile num-
ber.

4. If the respondent is represented by a person that is not a mem-
ber of the bar of a province, a statement to that effect.

5. The details of the answer that include

(a) a statement that sets out the elements that the respondent
agrees with or disagrees with in the application;

(b) a full description of the facts; and
(c) the arguments in support of the answer.

6. A list of any documents submitted in support of the answer and
a copy of each of those documents.

7. The name of each party to which a copy of the answer is being
sent and the complete address, the email address or the facsimile
number to which it is being sent.
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ANNEXE 6
(Article 19)

REPONSE A UNE DEMANDE

1. Les noms du demandeur et du défendeur ainsi que le numéro de
dossier attribué par I’Office.

2. Le nom du défendeur, ses adresse compléte et numéro de télé-
phone et, le cas échéant, ses numéro de télécopieur et adresse électro-
nique.

3. Si le défendeur est représenté par un membre du barreau d’une
province, les noms du représentant et de son cabinet, ses adresse
compléte et numéro de téléphone et, le cas échéant, ses numéro de té-
lécopieur et adresse électronique.

4. Si le représentant n’est membre du barreau d’aucune province,
la mention de ce fait.

5. Les détails concernant la réponse, notamment :

a) les points de la demande sur lesquels le défendeur est d’accord
ou en désaccord;

b) une description compléte des faits;
c) les arguments a I’appui de la réponse.

6. La liste de tous les documents a I’appui de sa réponse et une co-
pie de chacun de ceux-ci.

7. Le nom de chaque partie a qui une copie de la réponse est en-
voyée ainsi que I’adresse compleéte, I’adresse électronique ou le nu-
méro de télécopieur auquel la copie est envoyée.
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able information that the party considers
would be of assistance to the party who di-
rected the questions.

(3) If a party who directed questions is
not satisfied that the response is complete
or adequate, the party may request the
Agency to order that the questions be an-
swered in full, and the Agency may order
that the questions be answered in full or in
part, or not at all.

FORMULATION OF ISSUES

21. The Agency may formulate the is-
sues to be considered in any proceeding or
direct the parties to propose the issues for
its consideration if

(a) the documents filed do not suffi-
ciently raise or disclose the issues;

(b) the formulation would assist the
Agency in the conduct of the proceed-
ing; or

(c¢) the formulation would assist the par-
ties to participate more effectively in the
proceeding.

DETERMINATION OF ISSUES

22. (1) If the Agency determines that
an issue should be decided before continu-
ing a proceeding, or if a party requests it,
the Agency may direct that the issue be de-
cided in any manner that it considers ap-
propriate.

(2) The Agency may, pending its deci-
sion on the issue, postpone the whole or
any part of the proceeding.

CONFIDENTIALITY

23. (1) The Agency shall place on its
public record any document filed with it in
respect of any proceeding unless the person

renseignement disponible qui, a son avis,
serait utile a la partie qui lui a adressé les
questions.

(3) La partie insatisfaite des réponses a
ses questions peut demander a 1'Office
d'ordonner qu'il y soit répondu de manicre
complete et satisfaisante et 1'Office peut or-
donner qu'il soit répondu aux questions en
tout ou en partie ou qu'il n'y soit pas répon-
du du tout.

FORMULATION DES QUESTIONS

21. L'Office peut formuler les questions
qu'il examinera au cours d'une instance ou
ordonner aux parties de lui en proposer
pour examen, si, selon le cas :

a) les documents déposés n'établissent
pas assez clairement les questions en li-
tige;

b) une telle démarche l'aiderait & mener
I'instance;

¢) une telle démarche contribuerait a la
participation plus efficace des parties a
l'instance.

REGLEMENT DES QUESTIONS

22. (1) Sil'Office I'estime nécessaire ou
si une partie lui en fait la demande, il peut
ordonner qu'une question soit tranchée
avant de poursuivre l'instance, de la ma-
niere qu'il juge indiquée.

(2) L'Office peut, en attente de sa déci-
sion sur la question, suspendre tout ou par-
tie de l'instance.

CONFIDENTIALITE

23. (1) L'Office verse dans ses archives
publiques les documents concernant une
instance qui sont déposés aupres de lui, a

12

257

Arrété de
'Office sur
demande

Raisons de la

formulation des

questions

Décision avant

de poursuivre
l'instance

Suspension de
l'instance

Demande de
traitement
confidentiel




Prohibition

Form of claim

What to file

Content of claim

DORS/2005-35 — 27 mai 2014

filing the document makes a claim for its
confidentiality in accordance with this sec-
tion.

(2) No person shall refuse to file a doc-
ument on the basis of a claim for confiden-
tiality alone.

(3) A claim for confidentiality in re-
spect of a document shall be made in ac-
cordance with subsections (4) to (9).

(4) A person making a claim for confi-
dentiality shall file

(a) one version of the document from
which the confidential information has
been deleted, whether or not an objec-
tion has been made under paragraph (5)
(b); and

(b) one version of the document that
contains the confidential information
marked “contains confidential informa-
tion” on the top of each page and that
identifies the portions that have been
deleted from the version of the docu-
ment referred to in paragraph (a).

(5) A person making a claim for confi-
dentiality shall indicate

(a) the reasons for the claim, including,
if any specific direct harm is asserted,
the nature and extent of the harm that
would likely result to the person making
the claim for confidentiality if the docu-
ment were disclosed; and

(b) whether the person objects to having
a version of the document from which
the confidential information has been re-
moved placed on the public record and,
if so, shall state the reasons for object-
ing.

moins que la personne qui les dépose ne
présente une demande de traitement confi-
dentiel conformément au présent article.

(2) Nul ne peut refuser de déposer un
document en se fondant uniquement sur le
fait qu'une demande de traitement confi-
dentiel a été présentée a son égard.

(3) La demande de traitement confiden-
tiel a 1'égard d'un document doit étre faite
conformément aux paragraphes (4) a (9).

(4) Quiconque présente une demande de
traitement confidentiel doit déposer :

a) une version des documents desquels
les renseignements confidentiels ont été
retirés, qu'une opposition ait été présen-
tée ou non aux termes de l'alinéa (5)b);

b) une version des documents qui porte
la mention « contient des renseigne-
ments confidentiels » au haut de chaque
page et qui indique les passages qui ont
été retirés de la version visée a l'alinéa

a).

(5) La personne qui demande le traite-
ment confidentiel doit indiquer :

a) les raisons de sa demande et, le cas
échéant, la nature et I'ampleur du préju-
dice direct que lui causerait vraisembla-
blement la divulgation du document;

b) les raisons qu'elle a, le cas échéant,
de s'opposer a ce que soit versée dans les
archives publiques la version des docu-
ments desquels les renseignements
confidentiels ont été retirés.
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(6) A claim for confidentiality shall be
placed on the public record and a copy
shall be provided, on request, to any per-
son.

(7) A person contesting a claim for con-
fidentiality shall file with the Agency

(@) a request for the disclosure of the
document, setting out the relevance of
the document, the public interest in its
disclosure and any other reason in sup-
port of the request; and

(b) any material that may be useful in
explaining or supporting those reasons.

(8) A person contesting a claim for con-
fidentiality shall serve a copy of the re-
quest for disclosure on the person making
the claim.

(9) The person making a claim for con-
fidentiality may, within five days after be-
ing served with a request for disclosure,
file a reply with the Agency and serve a
copy of the reply on the person who made
the request for disclosure.

DisposiTioN OoF CLAIM FOR CONFIDENTIALITY

24. (1) The Agency may dispose of a
claim for confidentiality on the basis of

(a) documents filed with the Agency or
oral evidence heard by it;

(b) documents or evidence obtained at a
conference if the matter has been re-
ferred to a conference under section 35;
or

(¢) documents or evidence obtained
through depositions taken before a mem-
ber or officer of the Agency or any other
person appointed by the Agency.

(6) La demande de traitement confiden-
tiel est versée dans les archives publiques,
et une copie en est remise a toute personne
qui en fait la demande.

(7) Quiconque conteste la demande de
traitement confidentiel d'un document dé-
pose aupres de 1'Office :

a) une demande de divulgation du docu-
ment exposant sa pertinence au regard
de l'instance, l'intérét du public dans sa
divulgation ainsi que tout autre motif a
'appui de la demande;

b) tout document de nature a éclairer ou
a renforcer ces motifs.

(8) Quiconque conteste la demande de
traitement confidentiel signifie une copie
de la demande de divulgation a la personne
qui a demand¢ le traitement confidentiel.

(9) Quiconque a demandé le traitement
confidentiel dépose une réplique dans les
cing jours suivant la date de la signification
de la demande de divulgation et en signifie
une copie a la personne qui a demandé la
divulgation.

DECISION SUR LA DEMANDE DE TRAITEMENT
CONFIDENTIEL

24. (1) L'Office peut trancher la de-
mande de traitement confidentiel sur la
foi :

a) des documents déposés aupres de lui

ou des témoignages qu'il a entendus;

b) des documents ou des éléments de
preuve obtenus lors de la conférence, si
la question a ét¢ soumise a une confé-
rence en vertu de 'article 35;

¢) des documents ou des éléments de
preuve tirés des dépositions recueillies
par un membre ou un agent de 1'Office
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(2) The Agency shall place a document
in respect of which a claim for confiden-
tiality has been made on the public record
if the document is relevant to the proceed-
ing and no specific direct harm would like-
ly result from its disclosure or any demon-
strated specific direct harm is not sufficient
to outweigh the public interest in having it
disclosed.

(3) If the Agency determines that a doc-
ument in respect of which a claim for con-
fidentiality has been made is not relevant
to a proceeding, the Agency may order that
the document be withdrawn.

(4) If the Agency determines that a doc-
ument in respect of which a claim for con-
fidentiality has been made is relevant to a
proceeding and the specific direct harm
likely to result from its disclosure justifies
a claim for confidentiality, the Agency
may

(a) order that the document not be
placed on the public record but that it be
maintained in confidence;

(b) order that a version or a part of the
document from which the confidential
information has been removed be placed
on the public record;

(¢) order that the document be disclosed
at a hearing to be conducted in private;

(d) order that the document or any part
of it be provided to the parties to the
proceeding, or only to their solicitors,
and that the document not be placed on
the public record; or

(e) make any other order that it consid-
ers appropriate.

ou toute autre personne nommée a cette
fin par 'Office.

(2) L'Office verse dans ses archives pu-
bliques le document faisant l'objet d'une
demande de traitement confidentiel s'il es-
time que le document est pertinent au re-
gard de l'instance et que sa divulgation ne
causerait vraisemblablement pas de préju-
dice direct, ou que l'intérét du public a le
divulguer I'emporte sur le préjudice direct
qui pourrait en résulter.

(3) Si I'Office conclut que le document
faisant I'objet de la demande de traitement
confidentiel n'est pas pertinent au regard de
l'instance, il peut ordonner que le docu-
ment soit retiré.

(4) SiI'Office juge que le document fai-
sant l'objet de la demande de traitement
confidentiel est pertinent au regard de 1'ins-
tance et qu'une telle demande est justifiée
en raison du préjudice direct que pourrait
causer sa divulgation, il peut, selon le cas :

a) ordonner que le document ne soit pas
versé dans ses archives publiques mais
qu'il soit conservé de fagcon a en préser-
ver la confidentialité;

b) ordonner qu'une version ou une par-
tie du document ne contenant pas de ren-
seignements confidentiels soit versée
dans les archives publiques;

¢) ordonner que le document soit divul-
gué au cours d'une audience a huis clos;

d) ordonner que tout ou partie du docu-
ment soit fourni aux parties ou a leurs
avocats seulement, et que le document
ne soit pas versé dans les archives pu-
bliques;

e) prendre tout autre arrété qu'il juge in-
diqué.
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AGENCY DETERMINATION OF CONFIDENTIALITY

25. The Agency may make a determina-
tion of confidentiality on its own initiative
after giving the other parties to the pro-
ceeding an opportunity to comment on the
issue of confidentiality, in accordance with
the procedure set out in section 23, with
such modifications as the circumstances or
the Agency requires.

DocUMENTS CONTAINING FINANCIAL OR
CORPORATE INFORMATION

26. If financial or corporate information
is filed with the Agency, the Agency shall
treat the information as confidential unless
the person who provides it agrees in writ-
ing that the Agency need not treat it as
confidential.

POSTPONEMENTS AND ADJOURNMENTS

27. Subject to section 66, a party may
request in writing a postponement or an ad-
journment of a proceeding.

28. (1) The Agency may allow a post-
ponement or an adjournment

(a) if a delay of the proceedings would
be appropriate until a decision is ren-
dered in another proceeding before the
Agency or before any court in Canada in
which the issue is the same or substan-
tially the same as the issue to be raised
in the proceeding;

(b) if a party to a proceeding has not
complied with any requirement of these
Rules, or with any direction on proce-
dure issued by the Agency, which post-
ponement or adjournment shall continue
until the Agency is satisfied that the re-
quirement or direction has been com-
plied with; or

DEcisIoN DE L'OFFICE SUR LE CARACTERE
CONFIDENTIEL

25. L'Office peut, de sa propre initia-
tive, se prononcer sur le caractére confi-
dentiel d'un document en donnant aux
autres parties la possibilité de formuler des
commentaires sur la question conformé-
ment a la procédure prévue a l'article 23,
avec les adaptations dictées par les circons-
tances ou par |'Office.

DOCUMENTS CONTENANT DES RENSEIGNEMENTS
FINANCIERS OU D'ENTREPRISE

26. Si des renseignements financiers ou
d'entreprise sont déposés aupres de 1'0Of-
fice, il les traite de maniére confidentielle a
moins que la personne qui les a fournis re-
nonce par écrit a leur caractére confiden-
tiel.

AJOURNEMENT ET SUSPENSION

27. Sous réserve de l'article 66, une par-
tie peut demander par écrit I'ajournement
ou la suspension de l'instance.

28. (1) L'Office peut autoriser l'ajour-
nement ou la suspension de l'instance dans
l'un ou l'autre des cas suivants :

a) il juge qu'il serait indiqué de retarder
l'instance jusqu'a ce que lui-méme ou un
autre tribunal canadien ait rendu la déci-
sion sur une question identique ou simi-
laire a celle qui est soulevée dans l'ins-
tance;

b) une partic a l'instance ne s'est pas
conformée a une exigence des présentes
régles ou a une directive sur la procé-
dure qu'il lui a donnée, auquel cas il
maintient l'ajournement ou la suspension
jusqu'a ce qu'il soit convaincu que l'exi-
gence ou la directive a été respectée;
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APPLICATION

40. (1) Every application shall be in
writing and shall be commenced by filing
with the Agency

(a) the full name, address, telephone
number and any other telecommunica-
tions numbers of the applicant or the ap-
plicant's representative;

(b) a clear and concise statement of the
relevant facts, the grounds for the appli-
cation, the provisions of the Act or any
regulations made under the Act under
which the application is made, the nature
of, and the justification for, the relief
sought in the application and any request
for costs; and

(c) any other information or documenta-
tion that is relevant in explaining or sup-
porting the application or that may be re-
quired by the Agency or under the Act.

(2) If any of the information referred to
in subsection (1) is not filed or is deficient
in any way, the Agency may advise the ap-
plicant that the application is not complete
and cannot be processed until the necessary
information is filed.

41. An applicant shall serve a copy of
the application on each respondent and on
any other person that the Agency directs.

ANSWER

42. (1) A respondent may oppose an
application within 30 days after receiving
it, by filing with the Agency a clear and
concise written answer that includes an ad-
mission or denial of any facts alleged in the
application and any documents that are rel-

DEMANDE

40. (1) Toute demande se fait par écrit
et est introduite par le dépdt auprés de 1'0Of-
fice des renseignements suivants :

a) le nom complet, l'adresse, le numéro
de téléphone et autre numéro de télé-
communication du demandeur ou de son
représentant;

b) un exposé clair et concis des faits
pertinents, les dispositions de la Loi ou
de ses reéglements d'application aux
termes desquelles la demande est pré-
sentée, la nature et les motifs du redres-
sement recherché et toute demande de
frais liée a la demande;

c) tout autre renseignement ou docu-
ment utile a I'appui de la demande ou re-
quis par 1'Office ou sous le régime de la
Loi.

(2) Sil'un ou l'autre des renseignements
visés au paragraphe (1) n'est pas déposé ou
est incomplet de quelque fagon que ce soit,
I'Office peut aviser le demandeur que la
demande est incompléte et qu'elle ne pour-
ra étre examinée tant que tous les rensei-
gnements nécessaires n'auront pas été dé-
posés.

41. Le demandeur signifie une copie de
la demande a chaque intimé et a toute autre
personne désignée par 1'Office.

REPONSE

42. (1) L'intimé peut s'opposer a la de-
mande en déposant aupres de 1'Office, dans
les trente jours suivant la réception de la
demande, une réponse écrite claire et
concise qui comporte la reconnaissance ou
la dénégation de tout ou partie des faits al-
légués dans la demande et des documents
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eral Court — Trial Division or the Exche-
quer Court of Canada; and

(b) any question of law, fact or mixed law
and fact that the Crown and any person have
agreed in writing shall be determined by the
Federal Court, the Federal Court — Trial Di-
vision or the Exchequer Court of Canada.

(4) The Federal Court has concurrent origi-
nal jurisdiction to hear and determine proceed-
ings to determine disputes in which the Crown
is or may be under an obligation and in respect
of which there are or may be conflicting claims.

(5) The Federal Court has concurrent origi-
nal jurisdiction

(a) in proceedings of a civil nature in which
the Crown or the Attorney General of
Canada claims relief; and

(b) in proceedings in which relief is sought
against any person for anything done or
omitted to be done in the performance of the
duties of that person as an officer, servant or
agent of the Crown.

(6) If an Act of Parliament confers jurisdic-
tion in respect of a matter on a court constituted
or established by or under a law of a province,
the Federal Court has no jurisdiction to enter-
tain any proceeding in respect of the same mat-
ter unless the Act expressly confers that juris-
diction on that court.

R.S., 1985, c. F-7,s. 17; 1990, c. 8, s. 3; 2002, c. 8, s. 25.

18. (1) Subject to section 28, the Federal
Court has exclusive original jurisdiction

(a) to issue an injunction, writ of certiorari,
writ of prohibition, writ of mandamus or writ
of quo warranto, or grant declaratory relief,
against any federal board, commission or
other tribunal; and

(b) to hear and determine any application or
other proceeding for relief in the nature of
relief contemplated by paragraph (a), includ-
ing any proceeding brought against the At-
torney General of Canada, to obtain relief
against a federal board, commission or other
tribunal.

tion de premiere instance de la Cour fédé-
rale;

b) toute question de droit, de fait ou mixte a
trancher, aux termes d’une convention écrite
a laquelle la Couronne est partie, par la Cour
fédérale — ou I’ancienne Cour de I’Echi-
quier du Canada — ou par la Section de pre-
miére instance de la Cour fédérale.

(4) Elle a compétence concurrente, en pre-
miére instance, dans les procédures visant a ré-
gler les différends mettant en cause la Cou-
ronne & propos d’une obligation réelle ou
éventuelle pouvant faire I’objet de demandes
contradictoires.

(5) Elle a compétence concurrente, en pre-
miére instance, dans les actions en réparation
intentées :

a) au civil par la Couronne ou le procureur
général du Canada;

b) contre un fonctionnaire, préposé ou man-
dataire de la Couronne pour des faits —
actes ou omissions — survenus dans le cadre
de ses fonctions.

(6) Elle n’a pas compétence dans les cas ou
une loi fédérale donne compétence a un tribu-
nal constitué ou maintenu sous le régime d’une
loi provinciale sans prévoir expressément la
compétence de la Cour fédérale.

L.R. (1985), ch. F-7, art. 17; 1990, ch. 8, art. 3; 2002, ch. 8,
art. 25.

18. (1) Sous réserve de I’article 28, la Cour
fédérale a compétence exclusive, en premiere
instance, pour :

a) décerner une injonction, un bref de
certiorari, de mandamus, de prohibition ou
de quo warranto, ou pour rendre un juge-
ment déclaratoire contre tout office fédéral;

b) connaitre de toute demande de réparation
de la nature visée par I’alinéa a), et notam-
ment de toute procédure engagée contre le
procureur général du Canada afin d’obtenir
réparation de la part d’un office fédéral.
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(2) The Federal Court has exclusive original
jurisdiction to hear and determine every appli-
cation for a writ of habeas corpus ad
subjiciendum, writ of certiorari, writ of prohi-
bition or writ of mandamus in relation to any
member of the Canadian Forces serving outside
Canada.

(3) The remedies provided for in subsections
(1) and (2) may be obtained only on an applica-
tion for judicial review made under section
18.1.

R.S., 1985, c. F-7,s. 18; 1990, c. 8, s. 4; 2002, c. 8, s. 26.

18.1 (1) An application for judicial review
may be made by the Attorney General of
Canada or by anyone directly affected by the
matter in respect of which relief is sought.

(2) An application for judicial review in re-
spect of a decision or an order of a federal
board, commission or other tribunal shall be
made within 30 days after the time the decision
or order was first communicated by the federal
board, commission or other tribunal to the of-
fice of the Deputy Attorney General of Canada
or to the party directly affected by it, or within
any further time that a judge of the Federal
Court may fix or allow before or after the end
of those 30 days.

(3) On an application for judicial review, the
Federal Court may

(a) order a federal board, commission or
other tribunal to do any act or thing it has un-
lawfully failed or refused to do or has unrea-
sonably delayed in doing; or

(b) declare invalid or unlawful, or quash, set
aside or set aside and refer back for determi-
nation in accordance with such directions as
it considers to be appropriate, prohibit or re-
strain, a decision, order, act or proceeding of
a federal board, commission or other tri-
bunal.

(4) The Federal Court may grant relief under
subsection (3) if it is satisfied that the federal
board, commission or other tribunal

(a) acted without jurisdiction, acted beyond
its jurisdiction or refused to exercise its juris-
diction;

(b) failed to observe a principle of natural
justice, procedural fairness or other proce-
dure that it was required by law to observe;

(2) Elle a compétence exclusive, en pre-
miére instance, dans le cas des demandes sui-
vantes visant un membre des Forces cana-
diennes en poste & I’étranger : bref d’habeas
corpus ad subjiciendum, de certiorari, de pro-
hibition ou de mandamus.

(3) Les recours prévus aux paragraphes (1)
ou (2) sont exercés par présentation d’une de-
mande de contrle judiciaire.

L.R. (1985), ch. F-7, art. 18; 1990, ch. 8, art. 4; 2002, ch. 8,
art. 26.

18.1 (1) Une demande de contréle judiciaire
peut étre présentée par le procureur général du
Canada ou par quiconque est directement tou-
ché par I’objet de la demande.

(2) Les demandes de contr6le judiciaire sont
a presenter dans les trente jours qui suivent la
premiére communication, par I’office féderal,
de sa décision ou de son ordonnance au bureau
du sous-procureur général du Canada ou a la
partie concernée, ou dans le délai supplémen-
taire qu’un juge de la Cour fédérale peut, avant
ou apres I’expiration de ces trente jours, fixer
ou accorder.

(3) Sur présentation d’une demande de
contrdle judiciaire, la Cour fédérale peut :

a) ordonner a I’office fédéral en cause d’ac-
complir tout acte qu’il a illégalement omis
ou refusé d’accomplir ou dont il a retardé
I’exécution de maniére déraisonnable;

b) déclarer nul ou illégal, ou annuler, ou in-
firmer et renvoyer pour jugement conformé-
ment aux instructions qu’elle estime appro-
priées, ou prohiber ou encore restreindre
toute décision, ordonnance, procédure ou
tout autre acte de I’office fédéral.

(4) Les mesures prévues au paragraphe (3)
sont prises si la Cour fédérale est convaincue
que I’office fédéral, selon le cas :

a) aagi sans compétence, outrepassé celle-ci
ou refusé de I’exercer;

b) n’a pas observé un principe de justice na-
turelle ou d’équité procédurale ou toute autre
procédure qu’il était Iégalement tenu de res-
pecter;

13
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(c) erred in law in making a decision or an
order, whether or not the error appears on the
face of the record;

(d) based its decision or order on an erro-
neous finding of fact that it made in a per-
verse or capricious manner or without regard
for the material before it;

(e) acted, or failed to act, by reason of fraud
or perjured evidence; or

(f) acted in any other way that was contrary
to law.

(5) If the sole ground for relief established
on an application for judicial review is a defect
in form or a technical irregularity, the Federal
Court may

(a) refuse the relief if it finds that no sub-
stantial wrong or miscarriage of justice has
occurred; and

(b) in the case of a defect in form or a tech-
nical irregularity in a decision or an order,
make an order validating the decision or or-
der, to have effect from any time and on any
terms that it considers appropriate.

1990, c. 8, s. 5; 2002, c. 8, s. 27.

18.2 On an application for judicial review,
the Federal Court may make any interim orders
that it considers appropriate pending the final
disposition of the application.

1990, c. 8, s. 5; 2002, c. 8, s. 28.

18.3 (1) A federal board, commission or
other tribunal may at any stage of its proceed-
ings refer any question or issue of law, of juris-
diction or of practice and procedure to the Fed-
eral Court for hearing and determination.

(2) The Attorney General of Canada may, at
any stage of the proceedings of a federal board,
commission or other tribunal, other than a ser-
vice tribunal within the meaning of the Nation-
al Defence Act, refer any question or issue of
the constitutional validity, applicability or oper-
ability of an Act of Parliament or of regulations
made under an Act of Parliament to the Federal
Court for hearing and determination.

1990, ¢. 8, 5. 5; 2002, ¢. 8, 5. 28.
18.4 (1) Subject to subsection (2), an appli-

cation or reference to the Federal Court under
any of sections 18.1 to 18.3 shall be heard and

c) a rendu une décision ou une ordonnance
entachée d’une erreur de droit, que celle-ci
soit manifeste ou non au vu du dossier;

d) a rendu une décision ou une ordonnance
fondée sur une conclusion de fait erronée, ti-
rée de fagon abusive ou arbitraire ou sans te-
nir compte des éléments dont il dispose;

e) a agi ou omis d’agir en raison d’une
fraude ou de faux témoignages;

f) a agi de toute autre fagon contraire a la
loi.

(5) La Cour fédérale peut rejeter toute de-
mande de contr6le judiciaire fondée unique-
ment sur un vice de forme si elle estime qu’en
I’occurrence le vice n’entraine aucun dommage
important ni déni de justice et, le cas échéant,
valider la décision ou I’ordonnance entachée du
vice et donner effet a celle-ci selon les modali-
tés de temps et autres qu’elle estime indiquées.

1990, ch. 8, art. 5; 2002, ch. 8, art. 27.

18.2 La Cour fédérale peut, lorsqu’elle est
saisie d’une demande de contrble judiciaire,
prendre les mesures provisoires qu’elle estime
indiquées avant de rendre sa décision défini-
tive.

1990, ch. 8, art. 5; 2002, ch. 8, art. 28.

18.3 (1) Les offices fédéraux peuvent, a
tout stade de leurs procédures, renvoyer devant
la Cour fédérale pour audition et jugement
toute question de droit, de compétence ou de
pratique et procédure.

(2) Le procureur général du Canada peut, a
tout stade des procédures d’un office fédéral,
sauf s’il s’agit d’un tribunal militaire au sens de
la Loi sur la défense nationale, renvoyer devant
la Cour fédérale pour audition et jugement
toute question portant sur la validité, I’applica-
bilité ou I’effet, sur le plan constitutionnel,
d’une loi fédérale ou de ses textes d’applica-
tion.

1990, ch. 8, art. 5; 2002, ch. 8, art. 28.

18.4 (1) Sous réserve du paragraphe (2), la
Cour fédérale statue a bref délai et selon une
procédure sommaire sur les demandes et les
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(f) acted in any other way that was contrary
to law.

(1.4) An appeal under subsection (1.2) shall
be heard and determined without delay and in a
summary way.

(2) An appeal under this section shall be
brought by filing a notice of appeal in the Reg-
istry of the Federal Court of Appeal

(a) in the case of an interlocutory judgment,
within 10 days after the pronouncement of
the judgment or within any further time that
a judge of the Federal Court of Appeal may
fix or allow before or after the end of those
10 days; and

(b) in any other case, within 30 days, not in-
cluding any days in July and August, after
the pronouncement of the judgment or deter-
mination appealed from or within any further
time that a judge of the Federal Court of Ap-
peal may fix or allow before or after the end
of those 30 days.

(3) All parties directly affected by an appeal
under this section shall be served without delay
with a true copy of the notice of appeal, and ev-
idence of the service shall be filed in the Reg-
istry of the Federal Court of Appeal.

(4) For the purposes of this section, a final
judgment includes a judgment that determines a
substantive right except as to any question to be
determined by a referee pursuant to the judg-
ment.

R.S., 1985, c. F-7, s. 27; R.S., 1985, c. 51 (4th Supp.), s.
11; 1990, c. 8, ss. 7, 78(E); 1993, c. 27, s. 214; 2002, c. 8, s.
34,

28. (1) The Federal Court of Appeal has ju-
risdiction to hear and determine applications
for judicial review made in respect of any of
the following federal boards, commissions or
other tribunals:

(a) the Board of Arbitration established by
the Canada Agricultural Products Act;

(b) the Review Tribunal established by the
Canada Agricultural Products Act;

(b.1) the Conflict of Interest and Ethics
Commissioner appointed under section 81 of
the Parliament of Canada Act;

e) elle a agi ou omis d’agir en raison d’une
fraude ou de faux témoignages;

f) elle a agi de toute autre fagon contraire a
la loi.

(1.4) L’appel interjeté en vertu du para-
graphe (1.2) est entendu et tranché immédiate-
ment et selon une procédure sommaire.

(2) L’appel interjeté dans le cadre du présent
article est formé par le dép6t d’un avis au
greffe de la Cour d’appel fédérale, dans le délai
imparti a compter du prononcé du jugement en
cause ou dans le délai supplémentaire qu’un
juge de la Cour d’appel fédérale peut, soit avant
soit aprés I’expiration de celui-ci, accorder. Le
délai imparti est de :

a) dix jours, dans le cas d’un jugement inter-
locutoire;

b) trente jours, compte non tenu de juillet et
aodt, dans le cas des autres jugements.

(3) L’appel est signifié sans délai a toutes
les parties directement concernées par une co-
pie certifiée conforme de I’avis. La preuve de la
signification doit étre déposée au greffe de la
Cour d’appel fédérale.

(4) Pour I’application du présent article, est
assimilé au jugement définitif le jugement qui
statue au fond sur un droit, & I’exception des
questions renvoyées a l’arbitrage par le juge-
ment.

L.R. (1985), ch. F-7, art. 27; L.R. (1985), ch. 51 (4¢ suppl.),
art. 11; 1990, ch. 8, art. 7 et 78(A); 1993, ch. 27, art. 214;
2002, ch. 8, art. 34.

28. (1) La Cour d’appel fédérale a compé-
tence pour connaitre des demandes de contréle
judiciaire visant les offices fédéraux suivants :

a) le conseil d’arbitrage constitué par la Loi
sur les produits agricoles au Canada;

b) la commission de révision constituée par
cette loi;

b.1) le commissaire aux conflits d’intéréts et
a I’éthiqgue nommé en vertu de I’article 81 de
la Loi sur le Parlement du Canada;

c) le Conseil de la radiodiffusion et des télé-
communications canadiennes constitué par la
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(c) the Canadian Radio-television and
Telecommunications Commission  estab-
lished by the Canadian Radio-television and
Telecommunications Commission Act;

(d) [Repealed, 2012, c. 19, s. 272]

(e) the Canadian International Trade Tri-
bunal established by the Canadian Interna-
tional Trade Tribunal Act;

(f) the National Energy Board established by
the National Energy Board Act;

(9) the Governor in Council, when the Gov-
ernor in Council makes an order under sub-
section 54(1) of the National Energy Board
Act;

(g) the Appeal Division of the Social Securi-
ty Tribunal established under section 44 of
the Department of Employment and Social
Development Act, unless the decision is
made under subsection 57(2) or section 58 of
that Act or relates to an appeal brought under
subsection 53(3) of that Act or an appeal re-
specting a decision relating to further time to
make a request under subsection 52(2) of
that Act, section 81 of the Canada Pension
Plan, section 27.1 of the Old Age Security
Act or section 112 of the Employment Insur-
ance Act;

(h) the Canada Industrial Relations Board
established by the Canada Labour Code;

(i) the Public Service Labour Relations
Board established by the Public Service
Labour Relations Act;

(j) the Copyright Board established by the
Copyright Act;

(k) the Canadian Transportation Agency es-
tablished by the Canada Transportation Act;

() [Repealed, 2002, c. 8, s. 35]
(m) [Repealed, 2012, c. 19, s. 272]

(n) the Competition Tribunal established by
the Competition Tribunal Act;

(o) assessors appointed under the Canada
Deposit Insurance Corporation Act;

(p) [Repealed, 2012, c. 19, s. 572]

(g) the Public Servants Disclosure Protec-
tion Tribunal established by the Public Ser-
vants Disclosure Protection Act; and

22

Loi sur le Conseil de la radiodiffusion et des
télécommunications canadiennes;

d) [Abrogé, 2012, ch. 19, art. 272]

e) le Tribunal canadien du commerce exté-
rieur constitué par la Loi sur le Tribunal ca-
nadien du commerce extérieur;

f) I’Office national de I’énergie constitué par
la Loi sur I’Office national de I’énergie;

g) le gouverneur en conseil, quand il prend
un décret en vertu du paragraphe 54(1) de la
Loi sur I’Office national de I’énergie;

g) la division d’appel du Tribunal de la sé-
curité sociale, constitué par I’article 44 de la
Loi sur le ministére de I’Emploi et du Déve-
loppement social, sauf dans le cas d’une dé-
cision qui est rendue au titre du paragraphe
57(2) ou de I’article 58 de cette loi ou qui
vise soit un appel interjeté au titre du para-
graphe 53(3) de cette loi, soit un appel
concernant une décision relative au délai
supplémentaire visée au paragraphe 52(2) de
cette loi, a I’article 81 du Régime de pensions
du Canada, a I’article 27.1 de la Loi sur la
sécurité de la vieillesse ou a I'article 112 de
la Loi sur I’assurance-emploi;

h) le Conseil canadien des relations indus-
trielles au sens du Code canadien du travail;

i) la Commission des relations de travail
dans la fonction publique constituée par la
Loi sur les relations de travail dans la fonc-
tion publique;

j) la Commission du droit d’auteur consti-
tuée par la Loi sur le droit d’auteur;

k) I’Office des transports du Canada consti-
tué par la Loi sur les transports au Canada;

1) [Abrogé, 2002, ch. 8, art. 35]
m) [Abrogé, 2012, ch. 19, art. 272]

n) le Tribunal de la concurrence constitué
par la Loi sur le Tribunal de la concurrence;

0) les évaluateurs nommés en application de
la Loi sur la Société d’assurance-dép6ts du
Canada;

p) [Abrogé, 2012, ch. 19, art. 572]

q) le Tribunal de la protection des fonction-
naires divulgateurs d’actes répréhensibles
constitué par la Loi sur la protection des
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(r) the Specific Claims Tribunal established
by the Specific Claims Tribunal Act.

(2) Sections 18 to 18.5, except subsection
18.4(2), apply, with any modifications that the
circumstances require, in respect of any matter
within the jurisdiction of the Federal Court of
Appeal under subsection (1) and, when they ap-
ply, a reference to the Federal Court shall be
read as a reference to the Federal Court of Ap-
peal.

(3) If the Federal Court of Appeal has juris-

diction to hear and determine a matter, the Fed-
eral Court has no jurisdiction to entertain any
proceeding in respect of that matter.
R.S., 1985, c. F-7, s. 28; R.S., 1985, c. 30 (2nd Supp.), S.
61; 1990, c. 8, s. 8; 1992, c. 26, s. 17, c. 33, s. 69, C. 49, s.
128; 1993, c. 34, s. 70; 1996, c. 10, s. 229, c. 23, s. 187;
1998, c. 26, s. 73; 1999, c. 31, s. 92(E); 2002, c. 8, s. 35;
2003, c. 22, ss. 167(E), 262; 2005, c. 46, s. 56.1; 2006, c. 9,
ss. 6, 222; 2008, c. 22, s. 46; 2012, c. 19, ss. 110, 272, 572;
2013, c. 40, s. 236.

29. to 35. [Repealed, 1990, c. 8, s. 8]

SUBSTANTIVE PROVISIONS

36. (1) Except as otherwise provided in any
other Act of Parliament, and subject to subsec-
tion (2), the laws relating to prejudgment inter-
est in proceedings between subject and subject
that are in force in a province apply to any pro-
ceedings in the Federal Court of Appeal or the
Federal Court in respect of any cause of action
arising in that province.

(2) A person who is entitled to an order for
the payment of money in respect of a cause of
action arising outside a province or in respect
of causes of action arising in more than one
province is entitled to claim and have included
in the order an award of interest on the payment
at any rate that the Federal Court of Appeal or
the Federal Court considers reasonable in the
circumstances, calculated

(a) where the order is made on a liquidated
claim, from the date or dates the cause of ac-
tion or causes of action arose to the date of
the order; or

(b) where the order is made on an unliqui-
dated claim, from the date the person entitled

fonctionnaires divulgateurs d’actes répré-
hensibles;

r) le Tribunal des revendications particu-
liéres constitué par la Loi sur le Tribunal des
revendications particulieres.

(2) Les articles 18 a 18.5 s’appliquent, ex-
ception faite du paragraphe 18.4(2) et compte
tenu des adaptations de circonstance, a la Cour
d’appel fédérale comme si elle y était mention-
née lorsqu’elle est saisie en vertu du paragraphe
(1) d’une demande de contrdle judiciaire.

(3) La Cour fédérale ne peut étre saisie des
questions qui relévent de la Cour d’appel fédé-
rale.

L.R. (1985), ch. F-7, art. 28; L.R. (1985), ch. 30 (2¢ suppl.),
art. 61; 1990, ch. 8, art. 8; 1992, ch. 26, art. 17, ch. 33, art.
69, ch. 49, art. 128; 1993, ch. 34, art. 70; 1996, ch. 10, art.
229, ch. 23, art. 187; 1998, ch. 26, art. 73; 1999, ch. 31, art.
92(A); 2002, ch. 8, art. 35; 2003, ch. 22, art. 167(A) et 262;
2005, ch. 46, art. 56.1; 2006, ch. 9, art. 6 et 222; 2008, ch.

22, art. 46; 2012, ch. 19, art. 110, 272 et 572; 2013, ch. 40,
art. 236.

29. &4 35. [Abrogés, 1990, ch. 8, art. 8]

DISPOSITIONS DE FOND

36. (1) Sauf disposition contraire de toute
autre loi fédérale, et sous réserve du paragraphe
(2), les regles de droit en matiére d’intérét
avant jugement qui, dans une province, ré-
gissent les rapports entre particuliers s’ap-
pliquent a toute instance devant la Cour d’appel
fédérale ou la Cour fédérale et dont le fait géné-
rateur est survenu dans cette province.

(2) Dans toute instance devant la Cour d’ap-
pel fédérale ou la Cour fédérale et dont le fait
générateur n’est pas survenu dans une province
ou dont les faits générateurs sont survenus dans
plusieurs provinces, les intéréts avant jugement
sont calculés au taux que la Cour d’appel fédé-
rale ou la Cour fédérale, selon le cas, estime
raisonnable dans les circonstances et :

a) s’il s’agit d’une créance d’une somme dé-
terminée, depuis la ou les dates du ou des
faits générateurs jusqu’a la date de I’ordon-
nance de paiement;

b) si la somme n’est pas déterminée, depuis
la date a laquelle le créancier a avisé par écrit
le débiteur de sa demande jusqu’a la date de
I’ordonnance de paiement.
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(2.1) Where an affidavit is written in an
official language for a deponent who does
not understand that official language, the
affidavit shall

(a) be translated orally for the deponent
in the language of the deponent by a
competent and independent interpreter
who has taken an oath, in Form 80B, as
to the performance of his or her duties;
and

(b) contain a jurat in Form 80C.

(3) Where an affidavit refers to an ex-
hibit, the exhibit shall be accurately identi-
fied by an endorsement on the exhibit or on
a certificate attached to it, signed by the
person before whom the affidavit is sworn.
SOR/2002-417, . 10.

81. (1) Affidavits shall be confined to
the deponent’s personal
knowledge except on motions, other than
motions for summary judgment or summa-
ry trial, in which statements as to the depo-
nent’s belief, with the grounds for it, may
be included.

facts within

(2) Where an affidavit is made on be-
lief, an adverse inference may be drawn
from the failure of a party to provide evi-
dence of persons having personal knowl-
edge of material facts.

SOR/2009-331, 5. 2.

82. Except with leave of the Court, a so-
licitor shall not both depose to an affidavit
and present argument to the Court based on
that affidavit.

83. A party to a motion or application
may cross-examine the deponent of an affi-

(2.1) Lorsqu’un affidavit est rédigé dans
une des langues officielles pour un décla-
rant qui ne comprend pas cette langue, I’af-
fidavit doit :

a) étre traduit oralement pour le décla-
rant dans sa langue par un interpréte in-
dépendant et compétent qui a prété le
serment, selon la formule 80B, de bien
exercer ses fonctions;

b) comporter la formule d’assermenta-
tion prévue a la formule 80C.

(3) Lorsqu’un affidavit fait mention
d’une picece, la désignation précise de
celle-ci est inscrite sur la picce méme ou
sur un certificat joint a celle-ci, suivie de la
signature de la personne qui regoit le ser-
ment.

DORS/2002-417, art. 10.

81. (1) Les affidavits se limitent aux
faits dont le déclarant a une connaissance
personnelle, sauf s’ils sont présentés a 1’ap-
pui d’une requéte — autre qu’une requéte en
jugement sommaire ou en proces sommaire
—auquel cas ils peuvent contenir des décla-
rations fondées sur ce que le déclarant croit
étre les faits, avec motifs a I’appui.

(2) Lorsqu’un affidavit contient des dé-
clarations fondées sur ce que croit le décla-
rant, le fait de ne pas offrir le témoignage
de personnes ayant une connaissance per-
sonnelle des faits substantiels peut donner
lieu a des conclusions défavorables.
DORS/2009-331, art. 2.

82. Sauf avec I’autorisation de la Cour,
un avocat ne peut a la fois étre 1’auteur
d’un affidavit et présenter a la Cour des ar-
guments fondés sur cet affidavit.

83. Une partie peut contre-interroger
I’auteur d’un affidavit qui a été signifié par

37
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(a) for the purpose for which the informa-
tion was obtained or compiled by the institu-
tion or for a use consistent with that purpose;
or

(b) for a purpose for which the information
may be disclosed to the institution under sub-
section 8(2).

1980-81-82-83, c. 111, Sch. I “7”.

8. (1) Personal information under the con-
trol of a government institution shall not, with-
out the consent of the individual to whom it re-
lates, be disclosed by the institution except in
accordance with this section.

(2) Subject to any other Act of Parliament,
personal information under the control of a
government institution may be disclosed

(a) for the purpose for which the informa-
tion was obtained or compiled by the institu-
tion or for a use consistent with that purpose;

(b) for any purpose in accordance with any
Act of Parliament or any regulation made
thereunder that authorizes its disclosure;

(c) for the purpose of complying with a sub-
poena or warrant issued or order made by a
court, person or body with jurisdiction to
compel the production of information or for
the purpose of complying with rules of court
relating to the production of information;

(d) to the Attorney General of Canada for
use in legal proceedings involving the Crown
in right of Canada or the Government of
Canada;

(e) to an investigative body specified in the
regulations, on the written request of the
body, for the purpose of enforcing any law of
Canada or a province or carrying out a law-
ful investigation, if the request specifies the
purpose and describes the information to be
disclosed;

(f) under an agreement or arrangement be-
tween the Government of Canada or an insti-
tution thereof and the government of a
province, the council of the Westbank First
Nation, the council of a participating First
Nation — as defined in subsection 2(1) of
the First Nations Jurisdiction over Education
in British Columbia Act —, the government
of a foreign state, an international organiza-
tion of states or an international organization

a) qu’aux fins auxquelles ils ont été re-
cueillis ou préparés par I’institution de méme
que pour les usages qui sont compatibles
avec ces fins;

b) qu’aux fins auxquelles ils peuvent lui étre
communiqués en vertu du paragraphe 8(2).

1980-81-82-83, ch. 111, ann. IT « 7 ».

8. (1) Les renseignements personnels qui
relévent d’une institution fédérale ne peuvent
étre communiqués, a défaut du consentement
de I’individu qu’ils concernent, que conformé-
ment au présent article.

(2) Sous réserve d’autres lois fédérales, la
communication des renseignements personnels
qui relévent d’une institution fédérale est auto-
risée dans les cas suivants :

a) communication aux fins auxquelles ils
ont été recueillis ou préparés par I’institution
ou pour les usages qui sont compatibles avec
ces fins;

b) communication aux fins qui sont
conformes avec les lois fédérales ou ceux de
leurs réglements qui autorisent cette commu-
nication;

¢) communication exigée par subpoena,
mandat ou ordonnance d’un tribunal, d’une
personne ou d’un organisme ayant le pouvoir
de contraindre a la production de renseigne-
ments ou exigée par des régles de procédure
se rapportant a la production de renseigne-
ments;

d) communication au procureur général du
Canada pour usage dans des poursuites judi-
ciaires intéressant la Couronne du chef du
Canada ou le gouvernement fédéral,

e) communication a un organisme d’enquéte
déterminé par réglement et qui en fait la de-
mande par €crit, en vue de faire respecter des
lois fédérales ou provinciales ou pour la te-
nue d’enquétes licites, pourvu que la de-
mande précise les fins auxquelles les rensei-
gnements sont destinés et la nature des
renseignements demandés;

f) communication aux termes d’accords ou
d’ententes conclus d’une part entre le gou-
vernement du Canada ou ’'un de ses orga-
nismes et, d’autre part, le gouvernement
d’une province ou d’un Etat étranger, une or-
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established by the governments of states, or
any institution of any such government or or-
ganization, for the purpose of administering
or enforcing any law or carrying out a lawful
investigation;

(g) to a member of Parliament for the pur-
pose of assisting the individual to whom the
information relates in resolving a problem;

(h) to officers or employees of the institu-
tion for internal audit purposes, or to the of-
fice of the Comptroller General or any other
person or body specified in the regulations
for audit purposes;

(i) to the Library and Archives of Canada
for archival purposes;

(j) to any person or body for research or sta-
tistical purposes if the head of the govern-
ment institution

(1) is satisfied that the purpose for which
the information is disclosed cannot reason-
ably be accomplished unless the informa-
tion is provided in a form that would iden-
tify the individual to whom it relates, and

(i) obtains from the person or body a
written undertaking that no subsequent
disclosure of the information will be made
in a form that could reasonably be expect-
ed to identify the individual to whom it re-
lates;

(k) to any aboriginal government, associa-
tion of aboriginal people, Indian band, gov-
ernment institution or part thereof, or to any
person acting on behalf of such government,
association, band, institution or part thereof,
for the purpose of researching or validating
the claims, disputes or grievances of any of
the aboriginal peoples of Canada;

() to any government institution for the pur-
pose of locating an individual in order to col-
lect a debt owing to Her Majesty in right of
Canada by that individual or make a payment
owing to that individual by Her Majesty in
right of Canada; and

(m) for any purpose where, in the opinion of
the head of the institution,

(i) the public interest in disclosure clearly
outweighs any invasion of privacy that
could result from the disclosure, or

ganisation internationale d’Etats ou de gou-
vernements, le conseil de la premiere nation
de Westbank, le conseil de la premiére na-
tion participante — au sens du paragraphe
2(1) de la Loi sur la compétence des pre-
miéres nations en matiére d’éducation en
Colombie-Britannique — ou 1’un de leurs or-
ganismes, en vue de I’application des lois ou
pour la tenue d’enquétes licites;

g) communication a un parlementaire fédé-
ral en vue d’aider 1’individu concerné par les
renseignements a résoudre un probléme;

k) communication pour vérification interne
au personnel de I’institution ou pour vérifica-
tion comptable au bureau du contrdleur gé-
néral ou a toute personne ou tout organisme
déterminé par réglement;

i) communication a Bibliothéque et Ar-
chives du Canada pour dépot;

Jj) communication a toute personne ou a tout
organisme, pour des travaux de recherche ou
de statistique, pourvu que soient réalisées les
deux conditions suivantes :

(i) le responsable de [’institution est
convaincu que les fins auxquelles les ren-
seignements sont communiqués ne
peuvent étre normalement atteintes que si
les renseignements sont donnés sous une
forme qui permette d’identifier I’individu
qu’ils concernent,

(i1) la personne ou I’organisme s’engagent
par écrit aupres du responsable de I’insti-
tution a s’abstenir de toute communication
ultérieure des renseignements tant que leur
forme risque vraisemblablement de per-
mettre I’identification de I’individu qu’ils
concernent;

k) communication a tout gouvernement au-
tochtone, association d’autochtones, bande
d’Indiens, institution fédérale ou subdivision
de celle-ci, ou a leur représentant, en vue de
I’établissement des droits des peuples au-
tochtones ou du réglement de leurs griefs;

/) communication a toute institution fédérale
en vue de joindre un débiteur ou un créancier
de Sa Majesté du chef du Canada et de re-
couvrer ou d’acquitter la créance;
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(i1) disclosure would clearly benefit the
individual to whom the information re-
lates.

(3) Subject to any other Act of Parliament,
personal information under the custody or con-
trol of the Library and Archives of Canada that
has been transferred there by a government in-
stitution for historical or archival purposes may
be disclosed in accordance with the regulations
to any person or body for research or statistical
purposes.

(4) The head of a government institution
shall retain a copy of every request received by
the government institution under paragraph (2)
(e) for such period of time as may be prescribed
by regulation, shall keep a record of any infor-
mation disclosed pursuant to the request for
such period of time as may be prescribed by
regulation and shall, on the request of the Pri-
vacy Commissioner, make those copies and
records available to the Privacy Commissioner.

(5) The head of a government institution
shall notify the Privacy Commissioner in writ-
ing of any disclosure of personal information
under paragraph (2)(m) prior to the disclosure
where reasonably practicable or in any other
case forthwith on the disclosure, and the Priva-
cy Commissioner may, if the Commissioner
deems it appropriate, notify the individual to
whom the information relates of the disclosure.

(6) In paragraph (2)(k),
means

(a) aband, as defined in the Indian Act;

(b) a band, as defined in the Cree-Naskapi
(of Quebec) Act, chapter 18 of the Statutes of
Canada, 1984;

(c) the Band, as defined in the Sechelt Indi-
an Band Self-Government Act, chapter 27 of
the Statutes of Canada, 1986; or

“Indian band”

(d) a first nation named in Schedule II to the
Yukon First Nations Self-Government Act.

m) communication a toute autre fin dans les
cas ou, de 1’avis du responsable de I’institu-
tion :

(i) des raisons d’intérét public justifie-
raient nettement une éventuelle violation
de la vie privée,

(i1) I'individu concerné en tirerait un
avantage certain.

(3) Sous réserve des autres lois fédérales, les
renseignements personnels qui relévent de Bi-
bliothéque et Archives du Canada et qui y ont
été versés pour dépot ou a des fins historiques
par une institution fédérale peuvent étre com-
muniqués conformément aux réglements pour
des travaux de recherche ou de statistique.

(4) Le responsable d’une institution fédérale
conserve, pendant la période prévue par les re-
glements, une copie des demandes regues par
Iinstitution en vertu de I’alinéa (2)e) ainsi
qu’une mention des renseignements communi-
qués et, sur demande, met cette copie et cette
mention a la disposition du Commissaire a la
protection de la vie privée.

(5) Dans le cas prévu a I’alinéa (2)m), le res-
ponsable de [D’institution fédérale concernée
donne un préavis écrit de la communication des
renseignements personnels au Commissaire a la
protection de la vie privée si les circonstances
le justifient; sinon, il en avise par écrit le Com-
missaire immédiatement aprés la communica-
tion. La décision de mettre au courant 1’indivi-
du concerné est laissée a 1’appréciation du
Commissaire.

(6) L’expression «bande d’Indiens» a 1’ali-
néa (2)k) désigne :

a) soit une bande au sens de la Loi sur les
Indiens;

b) soit une bande au sens de la Loi sur les
Cris et les Naskapis du Québec, chapitre 18
des Statuts du Canada de 1984;

¢) soit la bande au sens de la Loi sur [’auto-
nomie gouvernementale de la bande indienne
sechelte, chapitre 27 des Statuts du Canada
de 1986;
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(7) The expression “aboriginal government”
in paragraph (2)(k) means

(a) Nisga’a Government, as defined in the
Nisga’a Final Agreement given effect by the
Nisga’a Final Agreement Act,

(b) the council of the Westbank First Na-
tion;
(c) the Tlicho Government, as defined in

section 2 of the Tlicho Land Claims and Self-
Government Act;

(d) the Nunatsiavut Government, as defined
in section 2 of the Labrador Inuit Land
Claims Agreement Act;

(e) the council of a participating First Nation
as defined in subsection 2(1) of the First Na-
tions Jurisdiction over Education in British
Columbia Act,

(f) the Tsawwassen Government, as defined
in subsection 2(2) of the Tsawwassen First
Nation Final Agreement Act,

(g) a Maanulth Government, within the
meaning of subsection 2(2) of the Maanulth
First Nations Final Agreement Act; or

(h) Sioux Valley Dakota Oyate Government,
within the meaning of subsection 2(2) of the
Sioux Valley Dakota Nation Governance Act.

(8) The expression “council of the Westbank
First Nation” in paragraphs (2)(f) and (7)(b)
means the council, as defined in the Westbank
First Nation Self-Government Agreement given
effect by the Westbank First Nation Self-Gov-
ernment Act.

R.S., 1985, c. P-21, s. 8; R.S., 1985, c. 20 (2nd Supp.), s.
13, c. 1 (3rd Supp.), s. 12; 1994, c. 35, s. 39; 2000, c. 7, s.
26; 2004, c. 11, s. 37, ¢c. 17, s. 18; 2005, ¢c. 1, ss. 106, 109,

c. 27, ss. 21, 25; 2006, c. 10, s. 33; 2008, c. 32, s. 30; 2009,
c. 18,s.23;2014,c. 1,s. 19.

d) la premiére nation dont le nom figure a
I’annexe II de la Loi sur ’autonomie gouver-
nementale des premieres nations du Yukon.

(7) L’expression «gouvernement autoch-

tone» a ’alinéa (2)k) s’entend :

a) du gouvernement nisga’a, au sens de
I’ Accord définitif nisga’a mis en vigueur par
la Loi sur I’Accord définitif nisga’a;

b) du conseil de la premicre nation de West-
bank;

¢) du gouvernement tlicho, au sens de 1’ar-
ticle 2 de la Loi sur les revendications terri-
toriales et I’autonomie gouvernementale du
peuple tlicho;

d) du gouvernement nunatsiavut, au sens de
I’article 2 de la Loi sur [’Accord sur les re-
vendications territoriales des Inuit du Labra-
dor;

e) du conseil de la premiére nation partici-
pante, au sens du paragraphe 2(1) de la Loi
sur la compétence des premieres nations en
matiere d’éducation en Colombie-Britan-
nique,

/) du gouvernement tsawwassen, au sens du
paragraphe 2(2) de la Loi sur [’accord défini-
tif concernant la Premiere Nation de Tsaw-
wassen;

g) de tout gouvernement maanulth, au sens
du paragraphe 2(2) de la Loi sur I’accord dé-
finitif concernant les premiéres nations maa-
nulthes;

h) du gouvernement de 1’oyate dakota de
Sioux Valley, au sens du paragraphe 2(2) de
la Loi sur la gouvernance de la nation dako-
ta de Sioux Valley.

(8) L’expression «conseil de la premiére na-
tion de Westbank» aux alinéas (2)f) et (7)b)
s’entend du conseil au sens de 1’ Accord d’auto-
nomie gouvernementale de la premiére nation
de Westbank mis en vigueur par la Loi sur ’au-
tonomie gouvernementale de la premiere na-
tion de Westbank.

L.R. (1985), ch. P-21, art. 8; L.R. (1985), ch. 20 (2¢ suppl.),
art. 13, ch. 1 (3¢ suppl.), art. 12; 1994, ch. 35, art. 39; 2000,
ch. 7, art. 26; 2004, ch. 11, art. 37, ch. 17, art. 18; 2005, ch.
1, art. 106 et 109, ch. 27, art. 21 et 25; 2006, ch. 10, art. 33;

2008, ch. 32, art. 30; 2009, ch. 18, art. 23; 2014, ch. 1, art.
19.
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in good faith in a newspaper or any other pe-
riodical publication or in a broadcast is privi-
leged.

1980-81-82-83, c. 111, Sch. 11 “67”.

OFFENCES

68. (1) No person shall obstruct the Privacy
Commissioner or any person acting on behalf
or under the direction of the Commissioner in
the performance of the Commissioner’s duties
and functions under this Act.

(2) Every person who contravenes this sec-
tion is guilty of an offence and liable on sum-
mary conviction to a fine not exceeding one
thousand dollars.

1980-81-82-83, c. 111, Sch. I1 “68”.

EXCLUSIONS
69. (1) This Act does not apply to

(a) library or museum material preserved
solely for public reference or exhibition pur-
poses; or

(b) material placed in the Library and
Archives of Canada, the National Gallery of
Canada, the Canadian Museum of History,
the Canadian Museum of Nature, the Nation-
al Museum of Science and Technology, the
Canadian Museum for Human Rights or the
Canadian Museum of Immigration at Pier 21
by or on behalf of persons or organizations
other than government institutions.

(2) Sections 7 and 8 do not apply to personal
information that is publicly available.

R.S., 1985, c. P-21, s. 69; R.S., 1985, c. 1 (3rd Supp.), s.
12; 1990, c. 3, s. 32; 1992, c. 1, s. 143(E); 2004, c. 11, s.
39;2008,c.9,s.10;2010,c¢. 7,s.9; 2013, c. 38, s. 18.

69.1 This Act does not apply to personal in-
formation that the Canadian Broadcasting Cor-
poration collects, uses or discloses for journal-
istic, artistic or literary purposes and does not
collect, use or disclose for any other purpose.

2006, c. 9, s. 188.

de la vie privée dans le cadre de la présente
loi, ainsi que les relations qui en sont faites
de bonne foi par la presse écrite ou audio-vi-
suelle.

1980-81-82-83, ch. 111, ann. IT « 67 ».

INFRACTIONS

68. (1) Il est interdit d’entraver I’action du
Commissaire a la protection de la vie privée ou
des personnes qui agissent en son nom ou sous
son autorit¢ dans l’exercice des pouvoirs et
fonctions qui lui sont conférés en vertu de la
présente loi.

(2) Quiconque contrevient au présent article
est coupable d’une infraction et passible, sur
déclaration de culpabilité par procédure som-
maire, d’une amende maximale de mille dol-
lars.

1980-81-82-83, ch. 111, ann. IT « 68 ».

EXCLUSIONS

69. (1) La présente loi ne s’applique pas
aux documents suivants :

a) les documents de bibliothéque ou de mu-
sée conservés uniquement a des fins de réfé-
rence ou d’exposition pour le public;

b) les documents déposés a Bibliothéque et
Archives du Canada, au Musée des beaux-
arts du Canada, au Musée canadien de I’his-
toire, au Musée canadien de la nature, au
Musée national des sciences et de la techno-
logie, au Musée canadien des droits de la
personne ou au Musée canadien de I’immi-
gration du Quai 21 par des personnes ou or-
ganisations extérieures aux institutions fédé-
rales ou pour ces personnes ou organisations.

(2) Les articles 7 et 8 ne s’appliquent pas

aux renseignements personnels auxquels le pu-
blic a acces.
L.R. (1985), ch. P-21, art. 69; L.R. (1985), ch. 1 (3¢ suppl.),
art. 12; 1990, ch. 3, art. 32; 1992, ch. 1, art. 143(A); 2004,
ch. 11, art. 39; 2008, ch. 9, art. 10; 2010, ch. 7, art. 9; 2013,
ch. 38, art. 18.

69.1 La présente loi ne s’applique pas aux
renseignements personnels que la Société Ra-
dio-Canada recueille, utilise ou communique
uniquement a des fins journalistiques, artis-
tiques ou littéraires.

2006, ch. 9, art. 188.
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Appeal From:
ON APPEAL FROM THE COURT OF APPEAL FOR NOVA SCOTIA
Catchwords:

Courts -- Open court principle -- Publication bans -- Children -- 15-year-old victim of sexualized
cyberbullying applying for order requiring Internet provider to disclose identity of person(s) using
IP address to publish fake and allegedly defamatory Facebook profile -- Victim requesting to
proceed anonymously in application and seeking publication ban on contents of fake profile --
Whether victim required to demonstrate [ page568] specific harm or whether court may find
objectively discernable harm.

Summary:

A 15-year-old girl found out that someone had posted a fake Facebook profile using her picture, a
dlightly modified version of her name, and other particulars identifying her. The picture was
accompanied by unflattering commentary about the girl's appearance along with sexually explicit
references. Through her father as guardian, the girl brought an application for an order requiring the
Internet provider to disclose the identity of the person(s) who used the | P address to publish the
profile so that she could identify potential defendants for an action in defamation. As part of her
application, she asked for permission to anonymously seek the identity of the creator of the profile
and for a publication ban on the content of the profile. Two media groups opposed the request for
anonymity and the ban. The Supreme Court of Nova Scotia granted the request that the Internet
provider disclose the information about the publisher of the profile, but denied the request for
anonymity and the publication ban because there was insufficient evidence of specific harm to the
girl. The judge stayed that part of his order requiring the Internet provider to disclose the publisher's
identity until either a successful appeal allowed the girl to proceed anonymously or until shefiled a
draft order which used her own and her father's real names. The Court of Appeal upheld the
decision primarily on the ground that the girl had not discharged the onus of showing that there was
evidence of harm to her which justified restricting access to the media.

Held: The appeal should be allowed in part.

The critical importance of the open court principle and afree press has been tenaciously embedded
in the jurisprudence. In this case, however, there are interests that are sufficiently compelling to
justify restricting such access: privacy and the protection of children from cyberbullying.

Recognition of the inherent vulnerability of children has consistent and deep roots in Canadian law
and resultsin the protection of young peopl€e's privacy rights based on age, not the sensitivity of the
particular child. In an application involving cyberbullying, there is no [page569] need for a child to
demonstrate that he or she personally conforms to thislegal paradigm. The law attributes the
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heightened vulnerability based on chronology, not temperament.

While evidence of adirect, harmful consequence to an individual applicant is relevant, courts may
also conclude that there is objectively discernable harm. It islogical to infer that children can suffer
harm through cyberbullying, given the psychological toxicity of the phenomenon. Since children
are entitled to protect themselves from bullying, cyber or otherwise, there isinevitable harm to them
-- and to the administration of justice -- if they decline to take steps to protect themsel ves because of
the risk of further harm from public disclosure. Since common sense and the evidence show that
young victims of sexualized bullying are particularly vulnerable to the harms of revictimization
upon publication, and since the right to protection will disappear for most children without the
further protection of anonymity, the girl's anonymous legal pursuit of the identity of her cyberbully
should be allowed.

In Canadian Newspapers Co. v. Canada (Attorney General), [1988] 2 S.C.R. 122, prohibiting
identity disclosure was found to represent only minimal harm to press freedom. The serious harmin
failing to protect young victims of bullying through anonymity, as a result, outweighs this minimal
harm. But once the girl's identity is protected through her right to proceed anonymously, thereis
little justification for a publication ban on the non-identifying content of the profile. If the
non-identifying information is made public, there is no harmful impact on the girl since the
information cannot be connected to her. The public's right to open courts -- and press freedom --
therefore prevail with respect to the non-identifying Facebook content.
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